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Report on Judicial Conference Session

A, Standing Rules Committee report to Judicial Conference

B. Minutes of June 17-18, 2004, Standing Rules Committee meeting
C. Pending legislation

ACTION — Approving minutes of April 15-16, 2004, committee meeting

ACTION - Approving proposed amendment to Rule 5(e) and transmitting it to the Standing
Rules Committee for publication on an expedited basis

Style Project:

A, ACTION - Approving publication of proposed restyled Rules 64 to 86 and
Rule 23

B. ACTION - Approving publication of noncontroversial style-substance

amendments to Rules 64 to 86

C ACTION - Approving proposed amendments resolving “global issues™ and “top-to-
bottom” review of the entire set of rules for transmittal to Standing Rules Committee
for publication

ACTION - Approving proposed new Rule 5 1 and transmitting it to the Standing Rules
Committee for publication

ACTION — Approving proposed recommendation on sealed settlements

Consideration of proposed privacy rule template implementing E-Government Act of 2002
Report on proposed projects.

Rule 62.1 - indicative rulings

Rule 48 — polling of jury

Rule 30(b)(6) — limiting use of depositions of corporate officials

Computing time limits consistent with other sets of rules of procedure
Considering deleting rules that overlap Evidence Rules

moows

Next meetings: Hearings on electronic discovery in January 2005
Meeting 1n Washington, D C 1n April 2005
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Agenda E-18
Rules
September 2004
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Commttee on Rules of Practice and Procedure met on June 17-18, 2004
Robert D. McCallum, Associate Attorney General, attended the meeting on behalf of the Deputy
Attorney General, James B. Comey All the other members attended.

Representing the advisory rules committees were: Judge Samuel A. Alito, chair, and
Professor Patrick J Schiltz, reporter, of the Advisory Committee on Appeilate Rules; Judge A.
Thomas Smalli, chair, and Professor Jeffrey W. Morris, reporter, of the Advisory Commuttee on
Bankruptcy Rules; Judge Lee H. Rosenthal, chair, and Professor Edward H. Cooper, reporter, of
the Advisory Committee on Civil Rules; Judge Edward E. Carnes, chair, and Professor David A
Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Judge Jerry E Smuth,
chair, and Professor Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Commuttee's Secretary, Professor
Daniel R. Coquillette, the Commuttee's reporter; John K. Rabiej, Chief of the Administrative

Office's Rules Commuttee Support Office; James Ishida and Robert P. Deyling, attorney advisors

NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




considering the amendments to Rule 9036 on an expedited basis along with the proposed
amendments to Rules 2002(g) and 9001(9).
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Rules 6, 27,
and 45 and proposed amendments to Supplemental Rules B and C with a recommendation that
they be approved and transmitted to the Judicial Conference. The amendments were circulated to
the bench and bar for comment in August 2003. The scheduled public hearing on the proposed
rules amendments was canceled because no one asked to testify

The proposed amendment to Rule 6(¢) clarifies the method of determining the time to
respond when the time is extended after service by mail, by leaving with the clerk of court, by
electronic means, or by other means consented to by the party served. It was unclear whether the
additional three days provided in the rule were to be added before or after the prescribed period.
The amendment makes clear that three days are added after the prescribed period otherwise
expires Intermediate Saturdays, Sundays, and legal holidays are included in counting these
added three days.

The proposed amendment to Rule 27 corrects outdated references to former Rule 4(d).
The amendment makes clear that all methods of service authorized under Rule 4 can be used to
serve a petition to perpetuate testimony.

Under the proposed amendment to Rule 45, a deposition subpoena must state the method
for recording the testimony. The amendment ensures that a nonparty deponent has notice of the
recording method, providing the deponent an opportunity to raise objections in a timely and

efficient manner.
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The proposed amendment to Supplemental Rule B fixes the time for determining whether
a defendant is “found” in the district at the time when the verified complaint and the
accompanying affidavit are filed. The amendment is intended to prevent a defendant from
defeating attachment and evading a security device by waiting until a complaint is filed before
appointing an agent to receive service of process.

The proposed amendments to Supplemental Rule C are technical 1n nature and correct an
oversight contained in amendments made in 2000.

The Committee concurred with the advisory committee's recommendations.

Recommendation: That the Judicial Conference approve the proposed amendments

to Civil Rules 6, 27, and 45, and proposed amendments to Supplemental Rules B and

C and transmit them to the Supreme Court for its consideration with a

recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.

The proposed amendments to the Federal Rules of Civil Procedure are in Appendix C
with an excerpt from the advisory committee report.
Rules Approved for Publication and Comment

The Advisory Committee on Civil Rules proposed amendments to Rules 16, 26, 33, 34,
37, 45, 50, Supplemental Rules A, C, and E, and a new Supplemental Rule G, and revisions to
Form 35 with a recommendation that they be published for comment. The advisory committee
also proposed a style revision of Rules 38 through 63 — except Style Rule 45 which was
approved at an earlier meeting — with a recommendation that they be published for public
comment, but at a later date. (The Committee had earlier approved publishing for comment
proposed style amendments to Rules 1 through 37 and 45.) In addition, the advisory commuittee
proposed amendments to eleven of the restyled rules to be published at the same time as the

comprehensive style revision, but as a separate sct of proposals. These proposed amendments

emerged from the work on the style revision as modest, noncontroversial clear improvements,
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Because they arguably exceed the scope of the style project by changing the accepted meaning or
effect of the rules, the advisory commttee recommended that they be published at the same time
as, but separately from, the comprehensive style revision of the rules.
Discovery of Electronically Stored Information

The proposed amendments to Rules 16, 26, 33, 34, 37, 45 and revisions to Form 35 are
aimed at discovery of electronically stored information. The advisory committee has been
studying these problems intensively since 2000. Bar organizations, attorneys, and members of
the public have urged the advisory committee to address the serious problems arising from
discovery of computer-based information. The discovery of electronically stored information
raises markedly different issues from conventional discovery into paper. Electronically stored
information is characterized by exponentially greater volume; computer information, unlike
paper, is dynamic; and electronic data, unlike paper, may be incomprehensible when separated
from the system that created 1it. Developing case law is not consistent. Disparate local rules have
emerged, and more are under consideration. Without national rules adequate to address the
issues raised by electronic discovery, a patchwork of rules and requirements is likely to develop,
and will be particularly confusing and debilitating to large organizations. Even small
organizations and individuals may be overwhelmed by the uncertainty, expense, delays, and
burdens of such discovery. The costs of complying with unclear and at times vague discovery
obligations that vary from district to district in ways unwarranted by local variations practice are
becoming increasingly untenable.

The advisory committee has monitored the experiences of the bar and bench with these
issues for several years. It has found that the discovery of electronically stored information is

becoming more time consuming, burdensome, and problematic. Unless timely action is taken,
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the federal discovery rules will become increasingly removed from practice, and similarly
situated Iitigants will continue to be treated differently depending on the federal forum.

The proposed amendments to Rule 16 and Rule 26(f), and Form 35 present a framework
for the parties and court to give early attention to issues relating to electronically stored
information, the preservation of evidence, and privilege. Under the proposed amendment to Rule
26(f), the parties are to include in their conference the preservation of information for discovery
and are to include in their proposed discovery plan any issues relating to disclosure or discovery
of electronically stored information, including the form of production, and whether the parties
can agree on approaches to production that protect against privilege waiver. Form 35 is amended
to add the parties' proposals regarding disclosure or discovery of electronically stored
information to the list of topics to be included in the parties' report to the court. The scheduling
order under Rule 16, as amended, may include provisions on the disclosure or discovery of
clectronically stored information and an order adopting the parties' agreements for protection
against waiving privilege

A proposed amendment to Rule 26(b)(2) clarifies the obligations of a responding party to
provide discovery of electronically stored information that 1s not reasonably accessible, an
increasingly disputed aspect of such discovery. Under the amendment, a party need not produce
electronically stored information that is not reasonably accessible, such as deleted information,
information kept on backup tapes for disaster recovery purposes, or legacy data remaining from
systems no longer used. If the requesting party moves for the production of such information, the
responding party has the burden to show that the information is not reasonably accessible. Even
if the information is not reasonably accessible, a court may order discovery for good cause and

may impose appropriate terms and conditions
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The volume of electronically stored information produced in response to discovery can be
enormous, and certain features of such information make it more difficult to review for privilege
than paper discovery The inadvertent production of privileged material is a substantial risk. The
proposed amendment to Rule 26(b)(5) sets up a procedure to apply when a responding party
asserts a production of privileged information without an intent to waive the privilege. The
proposed amendment does not address how to resolve whether the privilege has been waived or
forfeited, respecting the special statutory process for adopting rules that modify privilege. By
providing a procedure to allow the responding party to assert privilege after production and to
require the return of the material pending resolution of the claim, the amendment helpfully
addresses the burden of privilege review, which is particularly acute in electronic discovery.

The proposed amendment to Rule 33 clarifies that an answer to an interrogatory involving
review of a business record should also address electronically stored information and permits the
responding party to answer by providing access to the information.

Under the proposed amendments to Rule 34, electronically stored information is
explicitly recognized as discoverable matter distinct from “documents.” The term “documents”
cannot continue to be stretched to accommodate all the differences between paper and
electronically stored information. Rule 34 is also amended to authorize a requesting party to
specify the form of production, such as in paper or electronic form, or a particular electromc
form The rule provides that the responding party may object to that request and provides that
absent court order, party agreement, or request for a specific form for production, a party may
produce the information 1n the form 1n which the party ordinarily maintains 1t or 1n an
electronically searchable form. Absent a court order, the party need only produce the information

in one form.
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The proposed amendments to Rule 37 respond to a unique and necessary feature of
computer systems — the automatic recycling, overwriting, and alteration of electronically stored
information. This 1s a different problem from that presented by information kept in the static
form that paper represents. The routine recycling of backup tapes used for disaster recovery
purposes, for example, is necessary to the operation of the information systems used by private
and public entities. At the same time, litigants' right to obtain evidence must be protected. There
is great uncertainty as to whether and when a party may continue some or all of the routine
operation of 1ts computer system without risk of sanctions. The advisory committee has heard
strong arguments 1n support of better guidance 1in the rules.

Rule 37(f) states that a court may not impose sanctions on a party under the civil rules for
a party's failure to provide electronically stored information in discovery if the party took
reasonable steps to preserve the information after it knew or should have known the information
was discoverable in the action; the information was lost because of the routine operation of the
party's computer system; and the party did not violate an order in the action requiring it to
preserve the information. The advisory commuttee 1s specifically seeking comment on the level
of fault necessary to make a party ineligible for this narrow “safe harbor” from sanctions under
the rules. The proposed amendment 1s framed 1n terms of a party's negligent failure to prevent
the loss of information in the routine operation of a computer system. The advisory committee is
seeking comment on whether the proposal should preclude a court from imposing sanctions
under the rules for the loss of information as a result of the routine operation of a computer
system unless the deletion or loss of this information was intentional or reckless or a court order
was violated

The proposed amendments to Rule 45 conform the provisions for subpoenas to changes

in other discovery rules related to discovery of electronically stored information.
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Proposed Amendments to Rule 50

A party may, after trial, renew a motion for judgment as a matter of law made during trial
in accordance with Rule 50(a) The proposed amendment to Rule 50 deletes the requirement that
the original motion be made at the close of all the evidence. Many reported appellate decisions
continue to wrestle with the problems that arise when a party has moved for judgment as a matter
of law before the close of all evidence but has failed to renew the motion at the close of all the
evidence. The proposed amendment reflects the belief that a motion made at any time before the
case 1s submitted to the jury serves all of the functional needs served by a motion at the close of
all the evidence. As now, the post-trial motion renews the trial motion and can be supported only
by arguments that had been made to support the trial motion.
Proposed New Supplemental Rule G on Forferture Actions

Proposed new Supplemental Rule G establishes comprehensive procedures governing in
rem forfeiture actions. The new rule consolidates the forfetture in rem procedures located n
several admiralty rules and sets up a unified procedural framework solely intended to address
asset forfeiture cases. Conforming amendments to Supplemental Rules A, C, and E are also
proposed. Representatives from the Department of Justice and National Association of Criminal
Defense Lawyers worked with the advisory committee in developing the rule.

Forfeiture actions are presently litigated under various Supplemental Rules, which has
caused problems. The Supplemental Ruies are primarily designed to handle admiralty actions
and present difficult interpretational issues when applied to asset forfeiture actions. Moreover,
the Supplemental Rules have not been revised to take account of many of the provisions of the
Civil Asset Forfeiture Reform Act of 2000. Nor have the Supplemental Rules been revised to
take account of the constitutional jurisprudence dealing with adequate notice The disconnect

between the Supplemental Rules and in rem forfeiture procedures has become acute because the
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number of forfeiture actions has imncreased. The new rule addresses these problems n an
integrated and coherent fashion.

Among other things, the new rule sets out procedures governing the filing and response to
complaints involving in rem forfeitures, specifies notice provisions — including the anticipated
use of the internet to provide a designated government forfeiture web site and a more reliable
means of publishing notice — clarifies the timing and scope of certain discovery requests, and
establishes procedures to ensure early determination of a claimant's standing,

The Committee approved the recommendations of the advisory committee to publish the
proposed rules amendments to the bench and bar for comment.

Proposed Style Revision of Rules 38 through 63, Except Rule 45 (deferred publication)

The proposed amendments are part of a comprehensive style project to clarify the civil
rules, improve and modernize expression, and remove inconsistent uses of words and
conventions. The style project follows up on the comprehensive style revision of the Federal
Rules of Appellate and Criminal Procedure.

The style revision of Rules 38-63, except Rule 43, is the latest instaliment of style
amendments to the Federal Rules of Civil Procedure proposed by the advisory committee. The
final package of proposed amendments is expected to be completed this fall for the Committee's
consideration at its January 2005 meeting, at which time the entire set of restyled rules will be
ready to be published for public comment. The proposed style amendments are not intended to
change the meaning or effect of the rules.

The advisory committee also proposed amendments to Rules 4, 8, 9, 11, 14, 16, 26, 30,
31, 36, and 40, addressing minor and noncontroversial amendments to accompany the style
proposals. Typical of these noncontroversial amendments are proposals accounting for

technological changes, such as adding a reference to an e-mail address on filing papers as well as
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telephone and fax numbers. These amendments are so modest and noncontroversial that they
could reasonably have been included as style changes in the overall revision of the rules, but they
will be published separately consistent with the Committee’s stringent policy that only pure style
changes be included in the comprehensive revision.

The Committee approved the recommendations of the advisory committee to publish the
proposed amendments to the bench and bar for comment to be published at a later date as part of
a comprehensive style revision of the entire set of rules and a separate package of
noncontroversial amendments that arguably change the meaning or effect of a rule.
Informational Item

Senator Herb Kohl (D-Wis.) had introduced legislation that would require a court to make
specific findings before settlement agreements can be sealed (Sunshine in Litigation Act of 2003,
S 817, 108" Cong , 1" Sess.) Early 1n 2003, Senator Kohl requested the Judicial Conference to
study the need for a rule amendment to address this 1ssue. At the request of the advisory
committee, the Federal Judicial Center undertook an empirical study of sealing settlement
practices in nearly half the district courts. On December 16, 2003, Director Mecham, Secretary
to the Judicial Conference, sent Senator Kohl a letter reporting the status of the Center's study
and 1ts preliminary findings, which showed a very low incidence of settlement agreements sealed
by court order. The Center completed the study in April 2004. The findings in the completed
study do not vary much from the preliminary findings The advisory committee will review the
study at 1ts October 2004 meeting.

FEDERAL RULES OF CRIMINAL PROCEDURE

The Advisory Committee on Criminal Rules submitted proposed amendments to Rules

12.2,29, 32, 32.1, 33, 34, 45, and new Rule 59 with a recommendation that they be approved and

transmitted to the Judicial Conference. The amendments were circulated to the bench and bar for

Rules-Page 26



L

q-1



1-B



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 17-18, 2004

Washington, D.C.
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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Washington, D.C. on Thursday and Friday, June 17-18, 2004.
All the members were present:

Judge David F. Levi, Chair

David J. Beck, Esquire

David M. Bernick, Esquire e
Charles J. Cooper, Esquire

Judge Sidney A. Fitzwater

Judge Harris L Hartz

Dean Mary Kay Kane

Judge Mark R. Kravitz

Associate Attorney General Robert D. McCallum
Patrick F. McCartan, Esquire

Judge J. Garvan Murtha

Judge Thomas W. Thrash, Jr.
Justice Charles Talley Wells
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Providing support to the committee were: Professor Daniel R. Coquillette, reporter
to the committee; Peter G. McCabe, secretary to the committee and Assistant Director of
the Administrative Office of the U.S. Courts; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office; James N. Ishida and Robert P.
Deyling, senior attorneys in the Office of Judges Programs of the Administrative Office;
Professor Steven Gensler, Supreme Court Fellow with the Administrative Office; Brooke
D. Coleman, law clerk to Judge Levi; Joe Cecil of the Research Division of the Federal
Judicial Center; and Joseph F. Spaniol, Jr. and Professor Geoffrey C. Hazard, Jr.,
consultants to the committee.

Representing the advisory committees were: | _ _
Advisory Committee on Appellate Rules —
Judge Samuel A. Alito, Jr., Chair
Professor Patrick J. Schiltz, Reporter
Advisory Committee on Bankruptcy Rules —
Judge A. Thomas Small, Chair
Professor Jeffrey W. Morris, Reporter
Advisory Committee on Civil Rules —
Judge Lee H. Rosenthal, Chair
Professor Edward H. Cooper, Reporter
Advisory Committee on Criminal Rules —
Judge Edward E. Carnes, Chair
Professor David A. Schlueter, Reporter
Advisory Committee on Evidence Rules —
Judge Jerry E. Smith, Chair
Professor Daniel J. Capra, Reporter

Also taking part in the meeting on behalf of the Department of Justice was John S.
Davis, Associate Deputy Attormey General.

. - —

INTRODUCTORY REMARKS

Judge Levi reported that no major amendments to the rules were scheduled to take
effect on December 1, 2004. He noted that the Supreme Court had recommitted the
proposed amendment to FED. R. EvID. 804(b)(3) — governing the hearsay exception for
statements against penal interest — in light of its recent decision in Crawford v.
Washington. In Crawford, the Court substantially revised its Confrontation Clause
jurisprudence, thus making the proposed rule amendment inappropriate. He added that
the Advisory Committee on Evidence Rules had decided to defer consideration of any
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hearsay exception amendments until adequate case law develops to determine the
meaning and implications of the Crawford case.

Judge Levi pointed out that the federal courts were facing a severe budget crisis
that could result in substantial layoffs and furloughs of court staff. He explained that it
was important for the committee to consider its rules decisions in the light of their impact
on the resources of the courts. He noted that amendments have been proposed to the
bankruptcy rules that could save the courts more than a million dollars in postage and
handling costs by facilitating electronic notices and use of the national Bankruptcy
Noticing Center. He explained that the committee would be asked to expedite the
rulemaking process to achieve the anticipated savings earlier.

Judge Levi said that the project to restyle the civil rules was achieving excellent
progress. The Style Subcommittee, he noted, had now reached the landmark of having
completed a first draft of all 86 rules.

Judge Levi reported that the E-Government Subcommittee had met the day before
the committee meeting to refine the guidance that it would provide the advisory
committees in drafting rules amendments to implement the E-Government Act of 2002.
The statute requires that rules be promulgated under the Rules Enabling Act to protect
privacy and security concerns implicated by posting court-case files on the Internet.

Judge Levi noted that the Court Administration and Case Management Committee
had been working diligently on privacy and security issues for three years and had offered
constructive comments on the latest proposed guidance to the advisory committee. He
added that the E-Government Subcomrmittee had made a great deal of progress at its
meeting in addressing a number of difficult policy and practical questions raised when
court documents that had been practically obscure in the past are now posted on the
Internet. He observed that there will likely have to be some differences in detail among
the amendments proposed by the advisory committees. The bankruptcy rules, he noted,
will be the most affected by privacy concerns because of the heavy use of social security

~ numbers in bankruptcy cases. -

Judge Levi reported that he attends most of the meetings of the advisory
committees. Each committee, he observed, has a different personality, reflecting in part
the style of its chair and reporter and the role of the Department of Justice. He
emphasized that the rules process is blessed with great chairs and reporters, and the work
product of the committees is truly outstanding.

Judge Levi noted that the Chief Justice had extended Judge Alito’s term as chair of
the Advisory Committee on Appellate Rules for an additional year. He also reported that
Judge Susan Bucklew had been selected to replace Judge Carnes as chair of the Advisory
Committee on Criminal Rules and Judge Thomas Zilly had been selected to replace Judge
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Small as chair of the Advisory Committee on Bankruptcy Rules. He said that Judge
Carnes and Judge Small had been outstanding and successful committee chairs, and they
would be sorely missed. He also reported that the Standing Committee would greatly
miss the important contributions of two of its distinguished lawyer members whose terms
are about to expire — Charles Cooper and Patrick McCartan. Finally, Judge Levi
emphasized that one of the highlights of his legal career had been to work closely with
Professor Cooper as reporter to the Advisory Committee on Civil Rules.

APPROVAL OF THE MINUTES OF THE LAST MEETING

- The committee voted without objection to appro';e the minutes of the last
meeting, held on January 15-16, 2004. )

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the Administrative Office was monitoring 34 bills
introduced in the 108" Congress that would affect the federal rules.

He noted that legislation was still pending, proposed by the bail bond industry, that
would directly amend the Federal Rules of Criminal Procedure and limit the authority of a
judge to forfeit a bond. He said that the bill had been reported out by the House Judiciary
Cormmittee, but was opposed by the Judicial Conference. The legislation, he said, had not
reached the House floor, thanks to efforts by the Administrative Office and the
Department of Justice. He added that: (1) there had been recent communications with
representatives of the bail bond industry, but the industry had not changed its essential
position; and (2) there has been no action on the bill in the Senate.

Mr. Rabiej noted that legislation sponsored jointly by the Judicial Conference and

the Department of Justice should be be enacted shortly to amend the E-Government Act.

~ Under the present law, a party has the right to file an unredacted version of a document
under seal with the court. In accordance with the revised E-Government Act, the public
file would contain only a redacted version of the document or a reference list identifying
redacted information accessible only to the parties and the court. He added that the E-
Government Subcommittee and the advisory committees are now implementing the
rulemaking requirements of the Act.

Mr. Rabiej reported that the Class Action Fairness Act was expected to be brought
to the Senate floor for debate sometime in June.
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e

He noted that comprehensive crime victims’ rights legislation had passed the
Senate in April 2004 on a 96-1 vote. It would give criminal victims a broad array of
rights in such areas as protection against the accused, notice of proceedings, being heard
at court proceedings, conferring with prosecutors, and receiving restitution. He added
that the legislation was expected to pass the House of Representatives, but the chair of the
House Judiciary Committee appeared to be holding up the legislation for tactical reasons.

Mr. Rabiej said that the crime victims legislation will have an impact on the
criminal rules. He explained that the Advisory Committee on Criminal Rules had a
separate proposal ready for final approval that would amend FED. R. CRiM, P. 32 to
extend the right of allocution to victims of all crimes, not just victims of violence or
sexual abuse. T e

Mr. Rabiej reported that two more bills had been introduced in the preceeding
week that appeared to be moving quickly through the legislative process. First, he said, a
hearing would be held within a week on H.R. 4547, a bill designed to protect children
from drug violence. He noted that it would directly amend FED. R. CRIM. P. 11 to impose
additional conditions on a court before it may accept a plea agreement. The second new
bill (H.R. 4571), designed to limit “frivolous filings,” would directly amend FeD. R. CIv.
P. 11 by mandating that a judge impose sanctions for a violation of the rule.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil pointed out that the agenda book for the committee meeting contained a
status report on the educational and research projects of the Federal Judicial Center.
(Agenda Item 4)

He reported that the Center was completing work on developing a new weighted
caseload formula for the district courts. He explained that the study had been completed
without requiring judges to keep detailed diaries of their daily activities.

Mr. Cecil noted that the Center had also completed a report comparing class
actions in the federal and state courts. Among other things, the report addresses why
attorneys bring cases in one court system rather than the other and finds few differences
between federal and state judges and cases. Finally, he pointed to a new Center report on
sealed court settiements. One of the findings of the report is that only 1 of every 227 civil
cases in the federal courts contains a sealed settlement.
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REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Alito and Professor Schiltz presented the report of the advisory committee,
as set forth in Judge Alito’s memorandum and attachments of May 14, 2004. (Agenda
Item 6)

Amendments for Final Approval
FED. R. APP. P. 4(2)(6)

Judge Alito said that the proposed amendments to Rule 4(a)(6) (reopening the time

-==to file an appeal) provides an avenue of relief for parties+who fail to file a timely appeal

because they have not received notice of the entry of judgment against them. The
~ “amendment allows a court to reopen the time to appeal if certain conditions are met.

First, the court must find that the party did not receive notice of the judgment within 21
days after entry. Second, the party must move to reopen the time to appeal within 7 days
after receiving notice of the entry of judgment. And third, the party must move to reopen
within 180 after entry of the judgment.

Judge Alito pointed out that use of the word “notice,” appearing twice in the rule,

- has been unclear., Most courts have interpreted the existing rule as requiring that the type
of notice required to trigger the 7-day period to reopen be Written notice. Others, though,
have included other types of communications. The proposed amendment, he said, offers
a clear solution by specifying that notice must be the formal clerk’s office notice required
under FED. R. CIv. P. 77(d).

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. APP. P. 26(2)(4) and 45(a)(2)

- Judge Alito stated that the proposed amendments to-Rule 26 (computing time) and
45 (when court is open) would replace the incorrect phrase “President’ Day” with
“Washington Birthday,” the official, statutory name of the holiday.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. ApP. P. 27(d)(1 (E)

Judge Alito explained that Rule 32 (form of briefs} sets out typeface and type-style
requirements. But Rule 27, which specifies the requirements for motions, does not. The
proposed amendment would add a new Subdivision (E) to Rule 27(d)(1) to make it clear
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that the typeface requirements of Rule 32(a)(5) and the type-style requirements of Rule
32(a)(6) apply to motions papers.

Judge Alito said that the proposed amendment had received support during the
public comment period, although one comment suggested increasing the number of words
allowed in motions. He said that there was also some sentiment to express the length
limits in terms of words, rather than pages. But, he explained, clerks of court favor a
page limit because it is much easier to verify.

The committee without objection approved the proposed amendment for final
approval by voice vote.

2

FED. R. Arp. P. 28(c) & (h), 28.1, 32(a)(7)(C), and 34(d)

_—

Judge Alito reported that the current rules say very little about briefing in cases
involving cross-appeals. As a result, local rules fill in the gaps with procedural guidance.
The advisory comumittee, he said, recommended moving the few provisions in the current
national rules addressing cross-appeals into a new Rule 28.1 and adding several new
provisions to fill the gaps in the existing rules. The new Rule 28.1 (cross-appeals) would
parallel Rule 28 (briefs). In addition, conforming amendments would be made to Rule
28(c) (briefs), 32(a)(7)(C) (certificate of compliance), and 34(d) (oral argument).

The provisions of the new rule, he said, follow the local rules of every circuit save
one. They would authorize four briefs and specify their lengths and colors. (1) The
appellant’s principal brief would be limited to 14,000 words. (2) The appellee’s
combined response brief and cross-appeal principal brief would be limited to 16,500
words. (3) The appellant’s response and reply brief would be limited to 14,000 words.
(4) Finally, the appellees’s reply brief would be limited to 7,000 words.

Judge Alito said that the lawyers who had commented on the proposal uniformly
had recommended higher word limits, while the judges who had commented wanted
-~ fewer words. Professor Schiltz added that the local rules.of the circuits generally
prescribe word limits of 14,000, 14,000, 14,000, and 7,000 for the four briefs. The
advisory committee, he said, had decided to increase the second brief to 16,500 words
because it serves two functions — responding to the appellant’s principal brief and
initiating the principal brief in the cross-appeal.

Several members said that the advisory committee’s proposal to authorize an
additional 2,500 words for the second brief was a sound compromise that should
accommodate most cases and result in fewer motions by attorneys seeking word
extensions.
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The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. App. P. 32.1

Judge Alito reported that the the proposed new Rule 32.1 (citing judicial
dispositions) had attracted more than 500 public comments.

He noted that the proposed rule enjoyed the support of the major bar associations.

It would equalize the treatment of unpublished opinions with other types of non-
precedential materials presented to the courts of appeals. The rule, he emphasized, would

-= merely prevent a court of appeals from prohibiting the-ci#ation of unpublished opinions.
It would not require a court to give unpublished opinions any weight or precedential

~ “value, or even to pay any attention to them. It would just allow the parties to cite them.

He said that prohibiting the citation of court opinions undermines confidence in the courts
of appeals and the judiciary. It implies that there is something second-class about
unpublished opinions. The practice, he said, is very difficult to explain to lay people and
most practitioners.

On the other hand, he pointed out, opponents of the rute claim that it will have an
adverse impact on judges because they will have to spend more of their limited time on
crafting unpublished opinions. This, it is claimed, would both detract from the quality of
judges’ published opinions and lead to the issuance of more one-sentence orders. He
noted, too, that opponents of the rule assert that it will inevitably require lawyers to take
the time to read unpublished opinions and increase expenses for their clients.

Judge Alito emphasized that the advisory committee had taken the adverse
comments very seriously, but it had concluded that there is simply no empirical support
for them. He noted that a number of the federal circuits currently permit citation of
unpublished opinions. The committee, he said, had not received any comments from
judges on the courts allowing citation that the practice has increased their work.

-~ Moreover, he added, the trend at both the federal and state-levels is moving away from
non-citation rules.

Judge Alito said that, as a result of the public comments, the advisory committee
had deleted from the proposed rule a clause that would have prohibited a court of appeals
from prohibiting or restricting citation of unpublished opinions “unless that prohibition or
restriction is generally imposed upon the citation of all judicial opinions, orders,
judgments, or other written dispostions.”
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Judge Levi observed that the sheer size of the body of comments was daunting,
even though many of the comments seemed to copy each other. He congratulated
Professor Schiltz for a superb job in summarizing the comments.

One of the members suggested that the key issue was not citation, but the status of
unpublished opinions. He pointed out that the committee note refers to unpublished
opinions as “official actions” of the court. But, he noted, they are commonly crafted by
law clerks and only endorsed by judges. They do not receive the same scrutiny as
published opinions and clearly do not represent the views of the full court. The proposed
rule, he said, would elevate unpublished opinions into actions of the court and give them
a status that they do not presently have. He recommended that the proposal be deferred

-== and the circuits be given time to issue their own rules adéressing the contents and effect
of unpublished opinions. He added that this approach would promote transparency, for
the circuits would articulate what they are doing with regard to unpublished opinions.

One lawyer-member suggested that local non-citation rules pose a serious
perception problem for the courts of appeals. He said that it is difficult to explainto a
client that a court has decided a similar case in the recent past, but the case cannot be
cited to the same court. He added that, regardiess of precedential value, an unpublished
opinion is in fact an official disposition by a government body.

Two members pointed out that the proposed rule had given rise to concern among
state-court leadership as to the use by the federal courts of unpublished state-court
opinions. For example, a federal court applying the doctrine in Erie R.R. Co. v. Tompkins
might cite an unpublished state-court opinion as establishing binding state law in a way
that the opinion was not intended to be used. Judge Alito responded that the advisory
committee’s deliberations had focused on citing a federal circuit court’s own decisions,
not on citing state-court opinions. Moreover, he said, the rule does not address what
weight is to be given to unpublished opinions. He added, though, that he would not
object to amending the rule to limit its application specifically to federal opinions.

One participant pointed out that unpublished opinions are widely available today,
and the circuits are free to give them precedence or not, as they see fit. He argued that
lawyers should be free to call a court’s attention to cases decided by their colleagues that
have similar facts and issues. Other panels of the court, he said, should be made aware of
what one panel has done with a similar pattern of facts, particularly in sentencing
guideline cases. He added that it would be beneficial for courts to look at their
unpublished opinions as part of their efforts to achieve consistency and reliability in
circuit case law.

One member observed that there are very strong arguments on both sides of the
issue, but on balance he favored allowing the courts of appeals to continue their non-
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citation policies. He said that the adverse consequences predicted by opponents of the
rule might well come to pass. He emphasized the vital need for courts to have a two-
tiered opinion system because some cases simply do not deserve the same time and
attention as others. He also said that he was not convinced that it is appropriate to
compare unpublished opinions of a court of appeals with other types of nonprecedential
materials cited to the court. Unpublished opinions, he said, inevitably carry far more
weight with the lawyers and the court because they have been signed off on by three
judges of the deciding court.

One member noted that he had been struck by how strongly a number of judges
feel about the issue. He said that the arguments on both sides appear to be empirical in
-== nature, but they are essentially not provable at this point=He stressed the need for
_ empirical research and suggested that the committee not be put in the position of
"accepting one side of the argument and rejecting the other without further data. He
argued that appropriate research would focus on the practices and results in those circuits
that allow citation of unpublished opinions. He conjectured that it should be possible to
obtain good empirical data because several circuits now allow citation.

Judge Levi said that he agreed and had spoken with the Federal Judicial Center
about what shape an empirical study might take. He emphasized that the proposed rule
was very controversial. And in dealing with controversial matters, he said, the rules
committees have consistently sought strong empirical support for proposed amendments.
In this case, he noted, nine circuits now allow citation of unpublished opinions, and four
do not. Researchers, for example, could examine the courts that allow citation to see
whether disposition times have lengthened or the number of judgment orders has
increased. In addition, judges and lawyers might be surveyed to examine the practical
impact of citation policy on their work. Lawyers might be surveyed to examine whether
citation policy affects the costs of legal practice. Attention might also be directed to the
four circuits that prohibit citation to see whether there are any special conditions in those
circuits that make them different.

- Judge Levi added that it would be seek to proceed to the Judicial Conference’s
approval at this time of the proposed new rule without appropriate empirical data.
Obtaining the data would better inform the committee and take much of the passion out
of the debate. If the data turn out to support the proposed rule, he said, the committee
would be in a much better position to secure Conference approval.

Several participants endorsed Judge Levi’s approach, citing the great sensitivity of
the issue among circuit judges, the need for a period of reflection, and the value of
gathering whatever empirical data can be produced. One member added that there were
powerful arguments in favor of the proposed amendment, but it would be a mistake
institutionally to go forward with a rule that has generated so much opposition. He said
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that, as a matter of basic policy, the committee should proceed with a controversial
proposal only if: (1) there is a compelling need for the rule; and (2) the committee is
convinced that the opposition is clearly wrong. Other participants endorsed this analysis,
emphasizing the need for empirical information and institutional restraint. They added
that a year’s delay for study would not cause any harm and may even lead some
opponents to reassess their positions.

Judge Alito agreed that a study would be helpful, especially since opposition to the
rule was based largely on empirical observations. Mr. Cecil added that the Research
Division of the Federal Judicial Center was prepared to conduct the research. He
cautioned, however, that the results of the study may not.in fact solve the committee’s

-==problems. The key issue, he said, is how judges performrtheir work in chambers. That,
he said, is a matter of utmost sensitivity. )

Judge Kravitz moved to have the committee take no action on the proposed
new Rule 32.1 and return it to the advisory committee, with the expectation that the
advisory committee will work with the Federal Judicial Center to conduct
appropriate empirical studies. The studies, for example, would explore the practical
experience in the circuits that have adopred local rules allowing citation of unpublished
opinions. The advisory committee would then have the discretion to make a fresh

- decision on the matter and return to the standing committee with a proposal, or not.

One member asked that the record reflect that the committee’s discussion of the
matter and its retuming the rule to the advisory committee did not reflect a judgment by
the Standing Committee on the merits of the proposal. Rather, he said, the committee’s
concerns were directed purely to instutional values and the rulemaking process. Judge
Kravitz agreed to the clarification.

One member added that the advisory committee should take advantage of the delay
to explore the impact of the rule on citing unpublished state-court opinions.

—~. The committee without objection approved Judge Kravitz’s motion by voice
vote. Therefore, it decided to take no action on the proposed new Rule 32.1, return
it to the advisory committee, and recommend that appropriate empirical study be
undertaken.

FED. R. APP. P. 35(a)

Judge Alito reported that Rule 35(a) (en banc determination) and 28 U.S.C. § 46(c)
both specify that “a majority of the circuit judges who are in regular active service” may
order that an appeal or other proceeding be heard or reheard en banc. Although the
standard applies to all the courts of appeals, he said, the circuits are divided in
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interpreting the provision when one or more active judges are disqualified in a particular
case. Seven circuits follow the “absolute majority” approach, counting disqualified
judges in the base to calculate a majority. Six circuits follow the “case majority”
approach, requiring a majority only of the active judges who are not recused.

Judge Alito emphasized that the advisory committee believes that whatever the
rule means, it should mean the same all across the country. There is no principled basis,
he said, for having different interpretations of the same rule. The primary objective of the
proposed amendment, thus, was to promote national uniformity. The advisory
committee, he said, believed that the better interpretation is the case majority approach
because it is most consistent with what Congress must have intended in enacting the

-==statute., He noted that 28 U.S.C. § 46(c) uses the phrase-*etrcuit judges . . . in regular
active service” twice. In the second sentence, the phrase clearly does not include
disqualified judges, since disqualified judges obviously cannot participate in a case heard
en banc. The proposed amendment to Rule 35(a), he added, was not meant to alter or
affect the quorum requirement of 28 U.S.C. § 46(d).

The committee without objection approved the proposed amendment for final
approval by voice vote,

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Small and Professor Morris presented the report of the advisory committee,
as set forth in Judge Small’s memorandum and attachments of May 17, 2004. (Agenda
Item 7)

Amendments for Final Approval
FED. R. BANKR. P. 1007

- Judge Small reported that the proposed amendmentto Rule 1007 (lists, schedules,
and statements) would require a debtor to file a mailing matrix with the court, a practice
now required universally by local court rules. The matrix must include the names and
addresses of all entities listed on Schedules D-H, including holders of executory contracts
and unexpired leases.

The committee without objection approved the proposed amendment for final
approval by voice vote.
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FED. R. BANKR. P. 3004 and 3005

Judge Small explained that the proposed amendments to Rules 3004 (filing of
claims by a debtor or trustee) and 3005 (filing of a claim, acceptance, or rejection by
codebtor) deal with the situation where an entity other than the creditor files a proof of
claim. The amendments to Rule 3004 make it clear that the third party may not file a
proof of claim until the exclusive time has expired for the creditor to file its own proof of
claim. In addition, FED. R. BANKR. P. 3005 would no longer permit the creditor to file a
proof of claim to supersede the claim filed by the debtor or trustee. Instead, the creditor
could amend the proof of claim filed by the debtor or trustee. The changes would make
the rules consistent with § 501(c) of the Bankruptcy Code..

p— -

The commitiee without objection approved the proposed amendments for
final approval by veice vote.

FED. R. BANKR. P. 4008

Judge Small reported that Rule 4008 (reaffirmation agreement) would be amended
to establish a deadline of 30 days after entry of the order of discharge to file a
reaffirmation agreement with the court. He said that some public comments had
- recommended a shorter pertod, and the advisory committee had considered a deadline of
10 days following discharge. But, he explained, the shortertime limit would not be
practical because it takes several days for the the noticing center to process and distribute
discharge notices.

The committee without objection approved the proposed amendment for final
approval by voice vote.

FED. R. BANKR, P. 7004

Judge Small reported that the proposed amendment to Rule 7004 (process and
- service) would authorize the clerk of court to sign, seal; and issue a summons
electronically. He noted that the rule does not address the service requirements for a
summons, which are set out elsewhere in Rule 7004.

The committee without objection approved the proposed amendment for final
approval by veice vote.

FED. R. BANKR. P. 9006

Judge Small stated that Rule 9006 (time) would be amended to remove any doubt
that the additional three-day period given a responding party to act when service is made
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on the party by specified means — by mail, by leaving it with the clerk, by electronic
means, or by other means consented to by the party served — are added after a rule’s
prescribed period to act expires.

The committee considered and approved the proposed amendment to Rule 9006 in
conjunction with a proposed parallel amendment to FED. R. C1v. P. 6(¢).

The committee without objection approved the proposed amendment for final
approval by voice vote.

OFFICIAL FORMS 6-G, 16-D, and 17
Judge Small reported that the proposed amendments to the forms had not been

~ published because they were technical in nature. The change to Form 6-G is required to
conform the form to the proposed amendment to Rule 1007, and the revisions to Forms
16-D and 17 reflect the abrogation of Official Form 16-C in 2003. He asked that: (1) the
changes to Form 16-D and 17 take effect on December 1, 2004; and (2) the change to
Form 6-G take effect on December 1, 2005, 1o coincide with the effective date of the
proposed amendments to Rule 1007.

The committee without objection approved the proposed amendments to the
forms for final approval by voice vote. -

Amendments for Publication
FED. R. BANKR. P. 1009, 4002, and OFFICIAL FORM 6-1

Judge Small pointed out that the proposed amendments to Rule 1009 (amendments
to schedules and statements), Rule 4002 (debtor’s duties), and Form 6-I (schedule of
debtors’ current income) had been proposed by the Executive Office for United States
Trustees. He noted that the amendment to Rule 4002 was controversial.

The U.S. trustee organization had asked the committee for a rule that would require
debtors to bring a substantial number of documents with them to the meeting of creditors
under § 341 of the Code. The proposal, he said, had attracted the attention and strong
opposition of the debtors’ bar. The advisory committee had received more than 80 letters
from attorneys opposing the proposal, even though the committee had not approved or
published it.
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Judge Small noted that the advisory committee’s consumer subcommittee had met
in Washington to consider the proposal, and it had invited several knowledgeable trustees
and attorneys to participate, along with representatives of the U.S. trustee organization.
At the meeting, the subcommittee decided that the most of the proposed changes were not
needed.

The full committee, however, decided to adopt a compromise amendment to Rule
4002 that would require debtors to bring with them to the § 341 meeting a government-
issued picture identification, evidence of their social security number, evidence of their
current income (such as a pay stub), their most recent federal income tax return, and
statements for each of their depository accounts. That, he said, was the proposal that the

-=-advisory committee sought authority to publish. - e

Judge Small said that the proposed amendment to Rule 1009 specifies that if the
debtor files an incorrect social security number, he or she must correct it and notify all
those who received notice of the incorrect number.

The proposed change to Form 6-1 would extend to Chapter 7 cases the requirement
that a debtor divulge a non-filing spouse’s income. The form’s mandate to divulge
currently applies only to Chapter 12 and 13 cases.

The committee without objection approved the proposed rule amendments for
publication by voice vote. It also approved without objection the proposed
amendment to the Official Form by voice vote.

FED. R. BANKR. P. 7004

Judge Small explained that under the current Rule 7004 (process and service), the
debtor’s attorney must be served only if the surnmons and complaint are served on the
debtor by mail. The proposed amendment would make it clear that the debtor’s attorney
must be served with a copy of any summons and complaint against the debtor, regardless

-- of the manner of service on the debtor. The rule would-also allow the attorney to request
that service be made electronically.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. BANKR. P. 2002(g) and 9001
Judge Small reported that the changes to Rule 2002 (notices) and 9001 (general

definitions) were designed in large part to facilitate noticing national creditors. The
proposed amendment to Rule 2002(g) would allow creditors to make arrangements with a
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“notice provider” to have notices sent to them at a preferred address or addresses.
Notices would normally be sent electronically, but the rule also covers the sending of
paper notices to central addresses. The amendment to Rule 9001 would define a “notice
provider” as any entity approved by the Administrative Office to give notice to creditors
at a preferred address or addresses under the proposed amendment to Rule 2002(g).

Judge Small explained that the amendments could result in significant financial
benefits to the judiciary and taxpayers because more creditors would sign up for
electronic service of court notices. In light of the potential cost savings, the advisory
committee had decided to pursue “fast track” promulgation of these two amendments —
as well as the amendment to Rule 9036 approved by the Standing Committee in January

== 2004, which specifies that notice by electronic means 1s-eemplete on transmission.

Under the fast track proposal, the rules would become effective on December 1,
2003, rather than December 1, 2006. They would be published for public comment in
August 2004. Comments would be due by mid-February 2005. The advisory committee
and Standing Committee could approve them by mail ballot and submit them to the
Judicial Conference for approval at its March 2005 session. They would then be sent
immediately to the Supreme Court, which could act on them before May 1, 2005. Mr.
Rabiej added that the Court would be given copies of the amendments well in advance of
the March 2005 Conference session to give the justices tine to review them carefully.

Judge Small said that the advisory committee had carefully considered the rules at
three meetings, and he did not anticipate any controversy over them. Professor Morris
added that even though the primary thrust of the rules was to facilitate electronic notice,
there would also be savings in processing paper notices under the rules because notice
providers will be able to bundle notices to creditors and save postage costs.

The committee without objection approved the proposed amendments for
publication by voice vote.

- - The committee also approved expediting approval of the amendments,
together with the proposed amendment to Rule 9036 approved by the Standing
Committee in January 2004.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set forth in Judge Rosenthal’s memorandum and attachments of May 17,
2004. (Agenda ltem 8)
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Amendments for Final Approval
FED. R. CIv. P. 6(¢)

Judge Rosenthal reported that the proposed change to Rule 6(e) (additional time
allowed following certain kinds of service) had been referred by the Advisory Committee
on Appellate Rules, which was considering parallel changes to FED. R. APP. P. 26(c).
Under the existing Rule 6(¢), there is some uncertainty in calculating the three additional
days given a party to act when service is made on the party by mail, leaving it with the
clerk of court, electronic means, or other means consented to by the party served.

The proposed clarifying amendment would specify that the three days are added
after the prescribed period otherwise expires under Rule 6(a). Intermediate Saturdays,
Sundays, and holidays would be included in counting the additional three days, but the
last day cannot be a Saturday, Sunday, or holiday. Judge Rosenthal added that the
committee note sets forth a number of practical examples calculating the time period.

One member asked why the advisory committee had not used the term “calendar
days,” as used in the appellate rules. Judge Rosenthal responded that the committee had
. considered that option, but had decided not to use “calendar days™ because it is not found
anywhere else in the civil rules. -

The committee without objection approved the proposed amendment for final
approval by voice vote,

FED. R. CIv. P. 27(a)(2)

Judge Rosenthal said that the proposed change in Rule 27 (deposition before action
or pending appeal) would merely correct an outdated reference in the rule to former Rule
4(d), which deals with serving a copy of the petition and a notice stating the time and place
- -~ of a deposition hearing. The corrected reference makes:clear that all forms of service
under Rule 4 can be used to serve a petition to perpetuate testimony.

The commiitee without objection approved the proposed amendment for final
approval by voeice vote.

FED. R. CIv. P. 45(a)

Judge Rosenthal reported that the proposed amendment to Rule 45 (subpoena)
would close a small gap in the rule by requiring that a deposition subpoena state the
method for recording testimony.
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The committee without objection approved the proposed amendment for final
approval by voice vote.

SUPPLEMENTAL RULE B(1)(a)

Judge Rosenthal stated that the proposed amendment to Supplemental Rule B
(attachment and garnishment) would bring the rule into conformity with case law. The
amendment specifies that the time for determining whether a defendant is “found” ina
district is the time the verified complaint praying for attachment and the affidavit required
by Rule B(1)(b) are filed.

- The committee without objection approved tﬁé-é;obosed amendment for final
approval by voice vote. )

SUPPLEMENTAL RULE C(6)(b)

Judge Rosenthal reported that the proposed amendment to Supplemental Rule C(6)
(responsive pleadings and interrogatories) would correct an oversight made during the
course of the 2000 amendments to the rule. It would delete the rule’s reference to a time
10 days after completed publication under Rule C(4). That rule requires publication of
notice only if the property is not released within 10 days after execution of process.
Execution of process will always be earlier than publication

The committee without objection approved the proposed amendment for final
approval by voice vote.

Amendments for Publication
SUPPLEMENTAL RULE G

Professor Cooper explained that civil forfeiture proceedings have long been

--.governed by the Supplementary Rules for Certain Admtiralty and Maritime Claims
because of tradition, the in rem nature of forfeiture proceedings, and many forfeiture
statutes expressly invoking the supplemental rules. But, he said, the relationship had
come under considerable strain because of an explosion in the number of civil forfeiture
proceedings. In particular, court interpretations of the supplemental rules by the courts in
forfeiture cases have been cited by the admiralty bar as creating problems for maritime
practice.

Professor Cooper noted that the supplemental rules had been amended in 2000 to
draw some distinctions between forfeiture and admiralty practice. At about the same
time, Congress enacted the Civil Asset Forfeiture Reform Act, which required a number
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of other changes in the rules as they apply to civil forfeiture proceedings. Soon after
enactment of the legislation, the Department of Justice approached the Advisory
Committee on Civil Rules, suggesting that it was time to consolidate all the civil
forfeiture procedures into a single supplemental rule that would be consistent with the
new stafute,

Professor Cooper said that the advisory committee had appointed a subcommittee
that produced a proposed new Rule G after several conference calls, a meeting in
December 2003, and substantial input from the Department of Justice and the National
Association of Criminal Defense Lawyers. The new rule, he said, was ready for
publication, together with conforming amendments to SUPPLEMENTAL RULES A, C, and E

-=-and FED. R. C1v. P. 26(a)(1)(E). T e

Professor Cooper pointed out that the advisory committee had devoted a great deal
of attention to a proposal by the Department of Justice to define in the rule what
“standing” is needed to assert a claim to property once the government initiates a civil
forfeiture action. The Department had proposed that the rule limit standing to a person
qualifying as an “owner” within the statutory definition of the innocent-owner defense.
The committee, however, concluded that defining standing to file a claim should be left to
developing case law, not the rules. Instead, proposed Rule G(8) only sets forth the

. procedural framework for determining a claimant’s standing and deciding a claimant’s
motion to dismiss. -

In the same vein, Professor Cooper reported that the advisory committee had not
included a provision in the new rule barring the use FED. R. CRIM. P. 41(g) to accomplish
the return of property outside Rule G. This issue, too, would be left to case law
development.

Professor Cooper proceeded to describe the provisions of the new rule. He noted
that subdivision (1) specifies that Rule G governs in rem forfeiture actions arising from
federal statutes. It also states that Supplemental Rules C and E and the Federal Rules of

- .Civil Procedure apply to the extent that Rule G does not address an issue.

Subdivision (2) would replace the particularized pleading in the existing rule with
a statement of sufficiently detailed facts to support a reasonable belief that the
government will be able to meets its burden of proof at a trial.

Subdivision (3), dealing with arrest warrants, would provide that only the court, on
a finding of probable cause, may issue a warrant to arrest property not in the
government’s possession or not subject to a judicial restraining order. The existing rule
allows issuance of a summons and warrant by the clerk without a probable-cause finding.
In addition, the proposed rule would require the warrant and any supplemental service to
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be served as soon as practicable, unless the court orders a different time. Professor
Cooper noted that the National Association of Criminal Defense Lawyers had expressed
concern that the change would encourage courts to permit more filings under seal. But,
he added, the rule does not address when it is appropriate to file under seal. It merely
reflects the consequences for execution when sealing or a stay is ordered.

Professor Cooper noted that subdivision (4), the basic notice requirement, reflects
the traditional practice of publishing notice of an in rem action. For the first time, the
rule would recognize publication on an official government-created Internet forfeiture site
to provide a single, easily identified means of notice. He pointed out that there is no such
site now, but if the government were to establish one, it would provide more effective

-== notice than newspaper publication. T e

In addition, proposed paragraph (4)(b) would require the government to send
individual notice of the action and a copy of the complaint to any person who reasonably
appears to be a potential claimant, based on the facts known to the government.
Although the National Association of Defense Lawyers had asked for formal service of
the summons in the manner required by FED. R. CIv. P. 4, the proposed rule does not
require that level of service. Rather, due process requirements are satisfied by practical
means reasonably calculated to accomplish actual notice. -

The proposed rule also specifies that the notice mustbe sent by means reasonably
calculated to reach the potential claimant. Notice may be sent to the attomey if the
potential claimant has an attorney, and that this may be the most effective notice in many
cases. Notice to an incarcerated person must be sent to the place of incarceration. The
rule, however, does not attempt to deal with the due process problems implicated by
Dusenbery v. United States, 534 U.S. 161 (2002), where a particular prison has deficient
procedures for delivering notice to prisoners.

The proposed paragraph also sets out deadlines for filing claims and motions.
Professor Cooper pointed out that the provision dealing with filing an answer or motion
--.under FED. R. Ctv. P. 12 had generated advisory committee discussion. Contrary to an
ordinary civil action, where Rule 12 suspends the time to answer, the proposed rule
requires that an answer or motion be filed no later than 20 days after a claim is filed.

Professor Cooper pointed out that under subdivision (5), a claim must identify the
claimant and state the claimant’s interest in the property. If the claim is filed by a person
asserting an interest in the property as a bailee, it must identify the bailor.

Subdivision (6) would allow the government to serve special interrogatories under
FED. R. Cv. P. 33 limited to the claimant’s identity and relationship to the property. The
purpose, he said, is to elicit information promptly so the government can move to dismiss
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for lack of standing. The government need not respond to a claimant’s motion to dismiss
until 20 days after the claimant has answered the interrogatories.

Professor Cooper noted that subdivision (7) would allow property to be sold on an
interfocutory basis. The court could order the property sold, for example, if it were
perishable or at risk of diminution of value. Likewise, it could be ordered sold if the
expense of keeping the property is excessive, or if the court finds other good cause.

Professor Cooper pointed out that subdivision (8) govern motions. He noted that
paragraph (8)(A) states that a party with standing to contest the lawfulness of the seizure
of property may move to suppress use of the property as evidence. He explained that the

-== advisory committee had deleted a reference in the propesed rule to constitutional standing
under the Fourth Amendment. Likewise, a party who establishes standing to contest
forfeiture may move to dismiss the action under FED. R. CIv. P. 12(b). At any time before
trial, the government may also move to dismiss because the claimant lacks standing.
Professor Cooper pointed out that the court must decide the government’s motion before
any motion by the claimant to dismiss the action. The claimant has the burden of
establishing standing based on a preponderance of the evidence.

Professor Cooper stated that paragraph (8)(d) deals-with a petition to release
property under the Civil Asset Forfeiture Reform Act. The venue provision in the rule
had been inserted at the request of the Department of Justic®. It is derived from the
statute and serves as a guide to practitioners. It makes clear that the status of a civil
forfeiture action is a “civil action” eligible for transfer under 28 U.S.C. § 1404. Finally,
Professor Cooper noted that the rule contains a provision allowing a claimant to seek to
mitigate a forfeiture under the Excessive Fines Clause of the Eighth Amendment.

Judge Rosenthal reported that the Style Subcommittee had reviewed the proposed
rule and had suggested a few improvements in language. She asked for and received
permission to adopt the Style Subcommittee suggestions without having to return to the
Standing Committee before publication.

- —~ =

Judge Rosenthal added that the advisory committee anticipated that a significant
number of comments would be received during the publication period, but from a narrow
section of the bar. Judge Levi and Professor Cooper pointed out that the committee had
benefitted greatly as a result of excellent suggestions and input from the Department of
Justice and the National Association of Criminal Defense Lawyers.

The committee without objection approved the proposed new rule for
publication by voice vote.
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SUPPLEMENTAL RULES A, C, and E and FED. R. C1v. P, 26(a){1(E)

Professor Cooper reported that the proposed changes to Supplemental Rules A, C,
and E and FED. R. C1v. P. 26(a)(1)(E) were conforming amendments to account for the
consolidation of civil forfeiture provisions into the new Rule G. He noted that the
amendment to Rule 26(a)(1)(E) (initial disclosures) would add civil forfeiture actions to
the list of cases exempted from the initial disclosure requirements.

The committee without objection approved the proposed amendments for
publication by veice vote.

= FED. R. CIV. P. 50(b)wm

Judge Rosenthal reported that the proposed amendments to Rule 50(b) would
remove a trap that occurs when a party moves for judgment as a matter of law under Rule
50¢a) before the close of all the evidence and then fails to renew the motion at the close of
all the evidence. The revised rule, she said, would delete the requirement that a renewal
motion be made at the close of all the evidence. It responds to court decisions that have
begun to move away from a strict interpretation of the current rule requiring a motion for
judgment as a matter of law at the literal close of all the evidence. Professor Cooper

- added that the amendments are fully consistent with the Seventh Amendment.

In addition, the rule would be amended to add a time limit of 10 days after
discharge of the jury for a party to make a post-trial motion when a trial ends without a
verdict or with a verdict that does not dispose of all issues suitable for resolution by
verdict.

The committee without objection approved the proposed amendments for
publication by voice vote.

ELECTRONIC DISCOVERY
- FED.R.CIv. P. 16, 26, 33, 34, 37, and-45 and FORM 35

Judge Rosenthal reported that the package of “electronic discovery” amendments
was the product of a lengthy and thorough examination by the advisory committee into
whether the current rules are adequate to regulate discovery of electronically stored
information. She pointed out that the committee had enjoyed invaluable cooperation and
input from the bar on the project, and it had conducted three productive conferences with
lawyers, judges, and law professors on electronic discovery. She thanked Professor Capra
and Fordham Law School for hosting the most recent conference, held in New York in
February 2004. She also thanked Kenneth Withers of the Federal Judicial Center for his
major assistance and wise counsel.
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Judge Rosenthal explained that the advisory committee had initiated the electronic
discovery project with a good deal of skepticism regarding the need for rule changes. But
as the project progressed and lawyers articulated their experiences, she said, the
cormunittee moved to a consensus that the existing discovery rules do not fit current
practice as well as they should. The committee, she emphasized, had reached the
concluston that the national rules needed to be amended and the amendments were
needed now. ‘

Judge Rosenthal pointed out that the materials in the committee’s agenda book
demonstrate that there are many real differences between clectronic discovery and other
types of discovery. For one thing, computer-stored information is dynamic and often

-==changes without active human intervention. Unlike paperinformation, moreover,
computer information may be incomprehensible without the machine and software that
‘created it.

She said that the bar had informed the committee that discovery had become more
difficult, burdensome, and costly because the current rules — even though they are very
flexible — are simply not specific enough with regard to electronic discovery. She
pointed out that some federal district courts now have local rules in place governing
electronic discovery, and pertinent case law is beginning to develop. In addition, state

. court systems have issued or are considering rules to deal-with electronic discovery. She
concluded that if the advisory committee were to wait too 1ohg to propose amendments to
the national rules, it would run the risk of having local rules proliferate and wide
variations develop in federal practice.

Judge Rosenthal summarized the advisory committee’s key proposals, pointing out
that they would: (1) require parties and the court early in a case to discuss issues relating
to electronicaly stored information and privilege waiver; (2) clarify and modernize the
definition of discoverable electronic information; (3) address the form in which
electronically stored information must be produced; and (4) provide a procedure for
handling inadvertent privilege waivers.

She explained that the committee had heard repeatedly from lawyers that privilege
review of discovery materials is very time consuming and expensive. Electronically
stored information, moreover, presents special problems because privileged information,
though not readily visible, may be embedded in electronic documents or found in
metadata. She emphasized that the proposed amendments respect the Rules Enabling Act
and avoid dealing with the substance of privilege law. Rather, they only set forth a
procedure for retrieving inadvertently produced privileged information.
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FED. R. CIv. P. 26(f) and FORM 35

Professor Cooper said that the proposed amendments to FED. R. CIv. P. 26(f)
(conference of the parties) were non-controversial. They would require the parties at the
26(f) conference to discuss any issues relating to preserving discoverable information and
to include in their discovery plan: (1) any issues relating to disclosure or discovery of
electronically stored information, including the form in which it should be produced; and
(2) whether, on agreement of the parties, the court should enter an order protecting the
right to assert privilege after production of privileged information. He noted that the
latter item was a response to concems expressed to the committee by members of the bar
regarding the enormous burden imposed by having to screen voluminous documents for

-= privilege. T T

He said that it was generally accepted that the discovery process moves much more
quickly and efficiently when the parties in a case agree on how to deal with privilege
issues. He said that the proposed amendment contemplates that the parties will enter an
agreement. The court order will enhance the status of the agreement and may well affect
future waiver litigation. In addition, Form 35 would be amended to include a new section
dealing with disclosure of electronic information and privilege protection.

FED.R. CIv. P. 16(b) -

Professor Cooper reported that the proposed amendments to FED. R. C1v. P, 16(b)
(scheduling and planning) would alert the court to the need, early in the litigation, to
address the handling of discovery of electronically stored information and to consider
adopting the parties’ agreement for protection against privilege waiver.

FED. R. CIV. P. 26(b)(5)

Professor Cooper explained that the proposed amendment to FED. R. C1v. P.

26(b)(5) (claims of privilege or protection of trial preparation materials) specifies that

--. when a party produces information without intending to-waive a claim of privilege, it
may, within a reasonable time, notify any party receiving the information that it claims a
privilege. The receiving party must then promptly return or destroy the specified
information and any copies. Professor Cooper added that the committee note specifies
that the amendment does not address the controversial question of whether there has in
fact been a privilege waiver. It merely provides a procedure for addressing privilege
issues.

One member said that the proposed waiver provision would not make a real
difference in practice. Parties, he said, will still have to review all documents in order to
avoid the danger that a state court may find a waiver of privilege. He urged the
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committee to publish a much more ambitious proposal that would address the waiver
issue itself. He suggested that this would be a great opportunity for the committee to
make a major improvement in practice.

Judge Rosenthal responded that the advisory committee was very sympathetic to
that approach, but it had opted for a more cautious amendment because of concerns over
the limits of the Rules Enabling Act. The statute specifies that any rule “creating,
abolishing, or modifying an evidentiary privilege shall have no force or effect unless
approved by Act of Congress.” (28 U.S.C. § 2074) Another participant added that
privilege issues implicate fundamental questions of federalism that rules committees
should approach with hesitancy.

Other participants countered, though, that a bolder waiver proposal to protect
parties against inadvertent waiver of privilege would in fact be consistent with the Rules
Enabling Act. They asserted that a federal rules provision could specify that an
inadvertent turnover of privileged material through the federal discovery process does not
constitute a2 waiver of privilege. The provision, they said, would be procedural in nature,
not substantive. It would not address the scope of the privilege itself. Instead, it would
merely address the procedural consequences arising as a result of the mandatory federal
discovery process. In other words, if a court requires a party to produce materials through

. the federal discovery rules, those rules can prescribe the eharacter of the privilege waiver
without modifying the content of the privilege itself. -

One member pointed out that the advisory committee’s proposed amendment may
put a court in an awkward position because its order may not effectively bind third parties
or prevail in a later proceeding before another court. He noted that there is a split in state
law as to whether third parties are bound.

One member pointed out, though, that the proposed amendment would still be a
valuable change because — despite uncertainty as to the scope of the privilege protection
— parties are in a much better position with a court order than without one, Judge
- - Rosenthal added that the pertinent committee note addresses the issue in general terms by
stating that a court order adopting the parties’ agreement “advances enforcement of the
agreement betweeen the parties and adds protection againt nonparty assertions that
privilege has been waived.”

Another member noted that the proposed new Rule 26(b)(5)(B) states that a party
receiving privileged information must promptly return or destroy it upon being notified
by the producing party that it intends to assert a claim of privilege. He suggested that the
rule might be amended to require the receiving party to certify that they have in fact
destroyed the information in question.
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FED. R. Civ. P. 26(b)

Judge Rosenthal reported that the proposed new Rule 26(b)(2)(C) (discovery scope
and limits) would establish a two-tiered approach to electronic discovery. A producing
party would automatically have to turn over requested information that is “reasonably
accessible.” Even if it makes a showing that the information sought is not “reasonably
accessible,” the requesting party may then ask the court to order discovery of the
information “for good cause.” She pointed out that this approach is similar to the two-
tiered approach embodied in the 2000 amendments to Rule 26(b)(1), under which parties
may obtain discovery automatically as to matters “relevant to the claim or defense of any
party,” but they may ask the court for good cause to order discovery of any matter

-= “relevant to the subject matter involved in the action.” s

One member pointed out that there is no provision in the proposed amendments
explicitly addressing the sharing of discovery costs. He noted that judges already have
general authority under Rule 26 to shift discovery costs, but recommended that the
proposed amendments themselves, or the accompanying committee notes, specify that a
judge may assess part or all of the costs of certain discovery requests on the requesting
party. One member suggested that language covering cost sharing be added to the
proposed amendment to Rule 26(b)(2)(C). Judge Rosenthal responded that it might be

- preferable to include such language in the committee note, rather than the rule.

Professor Cooper pointed out that the committee note in fact quotes the Manual for
Complex Litigation, instructing that certain forms of production be conditioned upon a
showing of need or the sharing of expenses. He pointed out, however, that the Standing
Committee has been very sensitive to cost sharing or cost bearing, and it is a controversial
concept for many members of the bar. Mr. Rabiej added that language regarding cost-
shifting had been proposed by the Advisory Committee on Civil Rules in the 2000
amendments to Rule 26, but it had been removed by the Standing Committee.

Judge Kravitz moved to add language at the end of the proposed amendment
. to Rule 26(b)}(2)(C) to specify that if a responding party shows that requested
information is not reasonably accessible, the court may order discovery of the
information “on such terms as the court may determine.” He added that no explicit
language as to cost sharing should be included in the text of the rule itself, but a reference
to costs could be included in the committee note.

The committee without objection approved Judge Kravitz’s motion by voice
vote.
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FED.R. CIv.P. 33

Judge Rosenthal noted that the proposed amendment to Rule 33(d) (option to
produce business records in response to interrogatories) makes it clear that a party may
respond to interrogatories by using electronically stored information.

FED.R.Civ.P. 34

Judge Rosenthal explained that the proposed amendments to Rule 34(a)
(production of documents and inspection of tangible things) draw a new distinction
between “electronically stored information™ and “documents.” The word “document” in

-=the current rule, she said, is simply not adequate to capture-all the types of information
stored on computers. The proposed rule, thus, would acknowledge explicitly the
~ expanded importance and variety of electronically stored information subject to
discovery. She also pointed out that under the amendment copying, testing, and sampling
would apply explicitly both to electronically stored information and tangible things.

She noted that the proposed amendments to Rule 34(b) permit a party to specify
the form in which it wants electronically stored information to be produced. If no request
is made as to form, or if there is no agreement by the parties, the producing party may

- turn over the information in the form in which it is ordinarily maintained or in an
electronically searchable form. One member suggested that"the term “electronically
accessible’” might be more appropriate than “electronically searchable.”

FED.R.Civ.P. 45

Judge Rosenthal reported that Rule 45 (subpoenas) would be amended to conform
it to the various changes proposed in the discovery rules to address electronically stored
information.

The committee without objection approved the proposed amendments to
—=.Rules 16, 26, 33, 34, and 45 and Form 35 for-publication by voice vote.

FED.R. C1v.P. 37

Judge Rosenthal reported that the committee had approved a limited “safe harbor”
provision in Rule 37 (sanctions for failure to cooperate in discovery) that would give a
party protection when information that it is asked to produce has been destroyed or lost
through the routine business operation of its computer systems. The loss would occur, for
example, when information is destroyed as a result of recycling back-up tapes or
automatically overwriting deleted information. She reported that this was the only
provision among the proposed amendments in which there had been any disagreement
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within the advisory committee. She pointed out, though, that the disagreement had been
only as to the actual language of the proposed amendment, and not as to the need for
including a limited safe harbor provision in the rules.

As a consequence, she explained, the advisory committee had decided to present

the Standing Committee with two alternative versions of a safe harbor provision in
FED. R. C1v. P. 37(f). She added that the committee clearly preferred Alternative 1, but
several members also wanted to publish Altemative 2 for public comment. Both
alternatives, she said, are very narrow. The essential difference between them concerns
the standard of culpability applicable to the producing party. Alternative 1 would
establish a reasonableness standard, while Alternative 2 would require intentional or

-=-reckless conduct. She reported that one member of the-aevisory committee strongly

_ opposed publishing the second alternative because it would inappropriately limit a court’s
"discretion.

Judge Rosenthal said that whether or not both alternate versions are published, it
should be made clear in the publication that the committee is continuing to consider both
culpability standards and would like to generate public comment specifically directed to
them.

One participant emphasized that Rule 37 deals with sanctions for violation of
discovery obligations. But, he said, spoliation issues are gefierally governed by a separate
body of law. He pointed out that what occurs before a case is filed in the district court is
not, and cannot be, covered by the rules. Thus, he said, the rules committees should focus
on a party’s obligation under applicable discovery law, not on spoliation. He suggested
that the committee note state explicitly that spoliation is govermned by a different body of
law, even though discovery and spoliation issues often tend to blend in practice.

He added that the culpability standard under discovery law is negligence, including
intentional neglect. But, he said, the key problem is not so much the applicable standard
as the boundary of obligations arising before a case is filed and discovery obligations that

==-attach after a case has been filed. Other members pointed out that lawyers’ legal and
ethical obligations before filing are clearly established by existing law.

One member said that even though the bar had made a compelling case for a safe
harbor at the recent Fordham conference, it appeared that any effective protective
provision would lie outside the scope of the rules. He suggested that it would take
legislation to achieve the sort of protection that the bar seeks. Other members responded,
though, that an effective safe harbor provision could indeed be crafted with some
additional work.
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In light of the difficult competing considerations and the committee discussions,
Judge Rosenthal agreed to craft some additional language to address the concerns
expressed by the participants. She emphasized the need to include a safe harbor provision
together with the rest of the proposed electronic discovery amendments because all the
amendments fit together as part of a single, interrelated package.

On the second day of the meeting, Judge Rosenthal presented the committee with
revised language for both the text of the proposed Rule 37 amendments and the
accompanying committee note. She noted that the proposed revisions would make it
clear that the rule does not address the actions of a party before a case is filed.

Judge Rosenthal said that the recommendation ofthe zidvisory committee was to
publish only one alternative for public comment. But, she said, that version would

“include appropriate brackets and footnotes to draw the attention of the public to the fact

that the committee would continue to study what standard of fault must be met to take a
party out of the safe harbor protection.

Dean Kane moved to approve publication of the proposed amendment,
together with appropriate cover language — to be drafted by the advisory
committee — directing the public’s attention to the committee’s desire to receive
public comment on the applicable culpability standard and the other issues
identified by the committee. The motion was approved Wwithout objection by voice
vote.

Amendments for Delayed Publication

1. Pure Stvle Revisions

FED.R. C1v.P. 38-63, except FED. R. C1v. P. 45

Judge Rosenthal reported that the advisory committee was planning to publish the

~. complete set of restyled civil rules as a single-package in-February 2005. She noted that

the Standing Committee at earlier meetings had approved publication of restyled Rules 1-
37. She asked for authority to publish the current batch of proposed amendments —
Rules 38-63, except Rule 45 — subject to further refinement before publication. And she
reported that the remaining civil rules, Rules 64-86, would be presented to the Standing
Committee at its January 2005 meeting.

Judge Rosenthal said that the advisory committee, in partnership with the Style
Subcommittee of the Standing Committee and its consultants, would continue to make
refinements in the langnage of the rules. It would also resolve a series of “global” style

Page 29
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issues and present a completed style package of all the civil rules at the January 2005
meeting.

The committee without objection authorized delayed publication of the
proposed amendments by voice vote.

2. “Style-Substance” Amendment
FED.R.CI1v.P. 4, 8,9, 11, 14, 16, 26, 30, 31, 36, 40

Judge Rosenthal reported that the goal of the restyling project was very narrow —

-=- simply o restate the present language of the civil rules:as-elearly as possible in consistent
English without any change in meaning. Nevertheless, she said, as part of the restyling
‘effort, the advisory committee had approved a limited number of minor, non-
controversial improvements in language that are arguably more than purely stylistic in
nature. She pointed out that the proposed changes, although possibly substantive, reflect
sound common sense, universal current practice, or the likely intention of the drafters.
Accordingly, she said, the advisory committee would like authority to publish in tandem
with the style package a separate track of proposed “style-substance” changes to Rules
4(k), 8(a) & (d), 9(h), 11(a), 14(b), 16(c)1), 26(g), 30(b}, 31(c), 36(b), and 40. She

- added that a few additional minor “style-substance” changes mi ght be presented to the

Standing Committee at the January 2005 meeting.

One member spoke against the proposed deletion of Rule 8(d)(1) as part of the
“style-substance” package. Although the proposed committee note suggested that the
current rule is redundant and no longer needed, the member said that it might be helpful
to retain it. Judge Rosenthal responded that it was important to restrict the “style-
substance” package to purely non-controversial items. Thus, in light of the objection
expressed, the advisory committee would drop the proposal from the list of proposed
amendments.

~u. The committee without objection approved the proposed “style-substance”
amendments for deferred publication by voice vote.

Informational Item

Judge Rosenthal reported that the advisory committee had published a proposed
new FED. R. CIv. P. 5.1 (constitutional challenge to a statute) to implement 28 U.S.C.
§ 2403 and replace the final three sentences of FED. R. Crv. P. 24(¢). The statute and
current rule require a court to certify to the attorney general of the United States or a state
when a federal or state statute has been drawn into question. In addition, the rule requires
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a party challenging the constitutionality of a statute to call the court’s attention to its duty
to certify.

Judge Rosenthal pointed out that the reporting obligation is routinely — and
unintentionally — violated, perhaps because it is buried in Rule 24. Thus, the advisory
committee had proposed moving the reporting requirements from Rule 24 to the proposed
new Rule 5.1 in order to attract attention to the reporting obligations by locating them
next to the rules that require notice by service and pleading.

In addition, the new rule would have added a requirement that a party drawing into
question the constitutionality of a statute serve the pertinent attorney general by mail with
-=a Notice of Constitutional Question and a copy of the urderlying court pleading or
motion. The advisory committee had thought that the additional requirement would
‘impose only a slight burden on the challenging party.

Judge Rosenthal pointed out that there had been few public comments on the rule.
But, she said, concerns emerged in the advisory committee that the new notice and
mailing obligation was unwise and should be reexamined. Accordingly, the committee
decided to defer the proposed new rule and not present it at this time to the Standing
Committee for final approval. -

e

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Carnes and Professor Schlueter presented the report of the advisory
committee, as set forth in Judge Carnes’s memorandum and attachment of May 18, 2004.
(Agenda Item 9)

Amendments for Final Approval

FED.R. CRIM. P. 12.2(d)

Judge Carnes reported that the proposed amendment to Rule 12.2(d) (failure to
comply with the requirement to give notice of an insanity defense or submit to a mental
examination) would fill a gap created in the 2002 amendments to the rule. The current
rule provides no sanction when the defendant does not comply with the requirement to
disclose the results and reports of an expert examination. He pointed out that a comment
had been received from the defense bar that the proposed amendment goes too far. But,
he noted that the decision to impose a sanction is discretionary with the court.

The committee without objection approved the proposed amendments for
final approval by voice vote.



June 2004 Standing Committee — Draft Minutes Page 32

o~

FED. R. CRIM. P. 29(c), 33(b), 34(b), and 45(b)

Judge Cames explained that the proposed amendments to Rule 29 (motion for a
judgment of acquittal), Rule 33 (motion for a new trial), Rule 34 (motion to arrest
judgment), and Rule 45 (computing time) would remove the requirement that the court
rule on a post-trial motion within seven days after a guilty verdict or after the court
discharges the jury.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. CRIM. P. 32()(#=

Judge Carnes said that the proposed amendment to Rule 32(i)(4) (opportunity to
speak at sentencing) would extend the right of allocution — which currently applies only
to victims of crimes of violence or sexual abuse — to victims in all felony cases. The
rule, he said, allows the victim either to speak at sentencing or submit a written statement
to the judge. If a crime involves multiple victims, the rule gives the court discretion to
limit the number of victims who will address the court.

Judge Cames added that Congress was likely to pass comprehensive legislation in
the near future dealing with victims’ rights. He said that thé legislation, among other
things, would give a wide array of rights to victims of all offenses, including victims of
petty offenses and other misdemeanors. He stated that if the pending legislation were
enacted, the committee should ask to withdraw the rule.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. CriM. P. 32.1(b) and (c)
Judge Carnes reported that the proposed amendments to Rule 32.1 (revoking or

modifying probation or supervised relief) would address an oversight in the rules by
giving the defendant the right to allocution at a revocation or modification hearing.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED.R. CRIM. P. 59

Judge Carnes reported that the proposed new Rule 59 (matters before a magistrate
judge) would set forth the procedures for a district judge to review the decision of a
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magistrate judge. He explained that the rule is derived in part from FED.R. CIv. P. 72. It
distinguishes between “dispositive” and “nondispositive” matters, but does not attempt to
define the terms, which are widely used in case law.

Judge Carnes pointed out that on 2 nondispositive matter, the district judge must
consider any timely objections to the magistrate judge’s order and set aside any part of the
order that is contrary to law or clearly erroneous. But if a party fails to object within 10
days after being served with a copy of the magistrate judge’s order, it waives its right to
review.

As for dispositive matters, the district judge must decide de novo any
-=- recommendation of the magistrate judge to which an objeetion has been filed. A party’s
~ failure to object within 10 days after being served with a copy of the magistrate judge’s
‘recommended disposition waives its right to review. There is no need for the district
judge to review de novo any matter to which there has not been a timely objection.
Nevertheless, despite the waiver provision, the district judge retains authority to review
any decision or recommendation of the magistrate judge, whether or not objections are
timely filed.

One member said that he supported the rule, but he had a general problem with
- the way time is computed under this and some other rules. The proposed rule, he pointed
out, states that a party must file an objection “within 10 day3 after being served with a
copy” of the magistrate judge’s order or recommendation. He pointed out that judges
have no way of telling when a party has actually been served with a copy of a particular
document, He suggested that consideration be given at a future committee meeting to
addressing this uncertainty in computing time.

The committee without objection approved the proposed new rule for final
approval by voice vote.

Amendments for Publication

- .

FED. R. CRIM. P. 5(c)

Judge Carnes reported that two amendments were proposed to Rule 5(c)(3) (initiat
appearance in a district other than the one where the offense was committed). First, the
amendment to Rule 5(c)(3)(C) would remove a reference to Rule 58(b)(2)(G). That rule,
in turn, would be amended to eliminate a conflict with Rule 5.1(a) regarding the
defendant’s right to a preliminary examination. Second, the amendment to Rule
3(c)(3XD) would take account of advances in technolgy and permit a magistrate judge to
accept a warrant by any “reliable electronic means,” rather than just by “facsimile.”
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The committee without objection approved the proposed amendments for
publication by voice vote.

FED.R. CRIM. P. 32.1(a)(5}

Judge Camnes explained that the proposed change to Rule 32.1 (revoking or
modifying probation or supervised release) was similar to that proposed for Rule 5(c). It
would authorize a magistrate judge to accept a copy of a judgment, warrant, or warrant
application by “reliable electronic means.”

The committee without objection approved the proposed amendments for
-== publication by voice vote. -

e W

FED. R. CRIM. P. 40(a) and (e)

Judge Camnes said that the proposed revision of Rule 40(a) (arrest for failing to
appear in another district) would fill a gap in the rules by giving a magistrate judge
explicit authority to set conditions of release for a defendant who has been arrested only
for violation of conditions of release set in another district. He pointed out that the
current rule refers only to a defendant who has been arrested for failure to appear

- altogether, and not to one who has only violated conditions of release.

The committee without objection approved the proposed amendments for

publication by voice vote.

FED. R. CRIM. P. 41

Judge Carnes reported that the proposed amendment to Rule 41(e) (issuing a
search warrant) would permit a magistrate judge to use “reliable electronic means” to
issue warrants. In that respect, it parallels the proposed amendments to Rules 5 and 32.1.

e The committee without objection approved. the proposed amendments for
publication by voice vote.

FED. R. CRIM. P. 58(b)

Judge Camnes explained that the proposed amendment to Rule 58(b)(2)(G) (initial
appearance in a petty offense or other misdemeanor case) would remove a conflict
between that rule and Rule 5.1 (preliminary examination) and clarify the advice that must
be given to a defendant during an initial appearance.
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The committee without objection approved the proposed amendments for
publication by voice vote.

Informational Items
FED.R.CRIM.P. 29

Associate Attorney General McCallum expressed the concerns of the Department
of Justice regarding the May 2004 decision of the Advisory Committee on Criminal Rules
to reject the Department’s proposed amendments to Rule 29 (motion for a judgment of
acquittal). The proposal would have required a judge to defer ruling on a motion for a

-== judgment of acquittal until after the jury has returned a-verdict. The current rule gives a
judge discretion to rule on an acquittal motion either before or after verdict.

Mr. McCallum pointed out that a district judge’s granting of an acquittal motion
before a jury verdict is a non-appealable action due to the Double Jeopardy clause of the
U. S. Constitution. It is the only area, he said, in which the government has no right to
correct an improper action of a trial judge. An appeal does lie, however, when a judge
grants a motion for acquittal after a jury verdict.

He emphasized that United States attorneys are deeply troubled by the current rule
and certain specific experiences that they have had under it.”He noted that the original
proposal of the Department had been to amend the rule to require a district judge to defer
a ruling on an acquittal motion until after the jury returns a verdict. The aim, he said, was
not to limit judicial discretion, but to address the timing of the judge’s action, which has
important constitutional consequences.

He explained that members had expressed concerns at the October 2003 advisory
committee meeting that the Department’s proposal might be too broad. They suggested
that it is entirely appropriate for a judge to grant a dismissal before judgment in certain
circumstances — particularly in the case of a hung jury or a multiple-defendant or
- ~=.multiple-count case. The advisory committee; he said, had asked the Department to
consider crafting modifications to its proposal to address these two situations.

Mr. McCallum reported that the Criminal Division had prepared an amendment to
deal with hung juries, but it was unable to devise a satisfactory amendment to address the
problems of multiple defendants and multiple counts. But, he said, Judge Levi developed
a very helpful, alternate proposal that would allow a judge to grant a dismissal before
verdict conditioned upon the defendant waiving double-jeopardy rights and permitting an
appeal by the government.
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He said that because of the importance of this matter, the Department would like
to present additional written materials and make a case for amending Rule 29 to the
Standing Committee at its next meeting. If the Standing Committee were then to agree
with the Department’s recommendation — or with Judge Levi’s alternate proposal or
some other variation — it might propose an amendment itself. But, he noted, 2 more
likely result would be for the Standing Committee to remand the matter back to the
advisory committee with a direction to explore every possible alternative to achieve the
result of preserving the government’s right to appeal. He added that the Department
would provide a comprehensive constitutional-law analysis of the Double Jeopardy clause
and craft appropriate devices to avoid procedural traps. In short, he emphasized, the
Department would like to work cooperatively w1th the Standing Committee to figure out

-=~ a way to meet the government’s concerns. e

Judge Cames reported that Administrative Office staff had prepared statistics on
how often pre-verdict dismissals are granted in the federal courts. In the Fiscal Year
2002, for example, more than 80,000 felony defendants were disposed of in the district
courts. Of that total, 3,000 were tried before a jury, and Rule 29 motions were granted in
only 37 cases. He warned that the numbers may not be exact because of reporting
difficulties in trying to pinpoint pre-verdict acquittals. Neverthless, he said, the number
of dismissals under Rule 29 is extremely small. This, he explained, was a primary reason

- why the majority of the advisory committee were persuaded that there was no compelling
case to amend the rule. He pointed out, though, that several members of the advisory
committee were very much concerned that when a judge grants a pre-verdict dismissal
mistakenly or in questionable circumstances, it reflects badly on the judicial system. In
that regard, he noted that the Department had presented the committee with some
anecdotes of district judges arguably abusing the process.

Judge Carnes further explained that several members of the advisory committee
were concerned that certain prosecutors overcharge. Thus, judges should be able to
winnow out groundless charges before a case is submitted to the jury. For that reason, he
said, the advisory committee had asked the Department to consider amending its proposal

-=- to retain the authority of a trial judge to dismiss specific-counts in a multiple-count case
or certain defendants in a multi-defendant case. But, he explained, neither the
Department nor the advisory committee could fashion a satisfactory proposal addressing
those situations.

Judge Carmnes said that the issues had been thoroughly explored by the advisory
committee, including Judge Levi’s alternate solution. If the matter were referred back to
the advisory committee, he said, the same result would prevail again. Judge Levi agreed
with this assessment, but he added that the Department should have a further opportunity
to make a case. He pointed out that the Department has a vital role in the Rules Enabling
Act process, and it has been supportive of the process. Therefore, he said, if the
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Department concludes that a matter is very important to the government and it asks the
Standing Committee to take a second look, the committee should accommodate the
request.

Judge Levi pointed out that it is very common in rulemaking for empirical data to
show that a particular problem is statistically insignificant. But the rejoinder by
proponents of an amendment is always that the small number of problem occurrences in
fact represents important matters. He recommended that the committee allow the
Departinent to make its case at the January 2005 meeting. He suggested that the
Department consider producing additional information, focusing particularly on the
character of the actual cases in which it believes a pre-verdict dismissal was improperly

~-=~ granted and the government denied its right-to appeal.He-added that the Standing
Committee might decide to return the proposal to the advisory committee with
instructions.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith and Professor Capra presented the report of the advisory committee, as
set forth in Judge Smith’s memorandum and attachment of May 15, 2004. (Agenda Item 5)

Judge Smith explained that it is the policy of the advisory committee for proposed
amendments to evidence rules generally to be limited to resolving case law conflicts in
the courts. The committee’s presumption, thus, is strongly against amending the rules.
The four rules amendments recommended for publication, he said, would resolve serious
conflicts in the courts.

Amendments for Publication
FED. R. EVID. 404(a)

= Judge Smith reported that the proposed amendments to Rule 404(a) (admissibility
of character evidence) would resolve a case law conflict regarding the admissibility in a
civil case of character evidence offered as circumstantial proof of conduct. He noted that
courts routinely admit such information into evidence in criminal cases. A minority of
courts have also permitted its use in civil cases. The proposed amendment would allow
the evidence only in criminal cases.

The committee without objection approved the proposed amendments for
publication by voice vote.
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FED.R. EVID. 408

Judge Smith reported that the proposed amendments to Rule 408 (compromise
and offers to compromise) would resolve three important conflicts in the case law as to
the admissibility of statements and offers made in settlement negotiations. He added that
the proposals had been substantially debated and reworked by the advisory committee.

Judge Smith pointed out that the first amendment would resolve the split in the
case law regarding the admissibility in later criminal prosecutions of statements and
offers made in civil settlement negotiations. He pointed out that the Department of
Justice strongly supported allowing the use in criminal cases of admissions made earlier

-=- during settlement negotiations, noting that they can beerttteal evidence to establish gnilt
in certain cases. After much debate, he said, the advisory committee agreed to present an
amendment that would authorize the use of admissions of fault in later criminal
prosecutions, but not allow admission of the fact that there has been a civil settlement or
negotiations. He emphasized that the committee had worked hard to reach the proper
balance between protecting settlement negotiations and allowing critical evidence to be
used in criminal cases.

Second, Judge Smith reported that the proposed amendments would resolve a
conflict in case law by prohibiting the use of statements made in settlement negotiations
when offered to impeach a witness through a prior inconsistént statement or through
contradiction. He noted that the proposal reinforces the main purposes of the rule — to
promote unfettered settlement discussions.

Third, the proposed amendments would resolve a conflict over whether offers of
compromise may be admitted in favor of the party who made the offer. The proposal
would bar a party from introducing its own statements and offers when offered to prove
the validity, invalidity, or amount of the claim. Judge Smith said that the advisory
committee was of the view that a party should not be able to waive unilaterally the
protections of the rule because introduction of the evidence would show implicitly that

—. the opposing party had also entered into a settlement agreement. Exclusion of such
evidence would not be required, though, when offered for other purposes, such as to
prove the bias or prejudice of a witness.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. EVID. 606(b)

Judge Smith reported that the proposed amendment to Rule 606(b) (juror as a
witness) would limit the testimony of a juror regarding the validity of a verdict to whether
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there has been a clerical mistake in reporting the verdict. He explained that some courts
have also allowed juror tetimony on a broader basis, such as to explore whether the jury
understood the court’s instructions or the impact of their actions. He added that the
proposed amendment is very narrowly designed to protect jury deliberations and prevent
invasions of the jury process. He pointed out, however, that testimony could still be
allowed from a juror as to fraud or outside influence.

The committee without objection approved the proposed amendment for
publication by voice vote.

FED.R.EVID. 609(a)(2)

Judge Smith reported that Rule 609(a)(2) (impeachment by evidence of conviction
of a crime) provides for automatic impeachment of a witness with evidence that the
witness has been convicted of a crime that “involved dishonesty or false statement.” The
problem, he said, is in determining which crimes involve dishonesty or false statement.

Most prior convictions, he noted, occur in other jurisdictions, especially state
courts. The issue for the federal court is to determine the extent to which it may look
behind the prior conviction to determine whether it involved dishonesty or false

. statement. Some courts, he said, make the determination.by looking only at the actual
elements of the crime for which the witness was found guilty. Other courts, though,
allow a more detailed inquiry into the facts of the case.

Judge Smith explained that the proposed amendment takes a middle position. It
would allow automatic impeachment of a witness if an underlying act of dishonesty or
false statement can be “readily determined.” Judges, thus, would have discretion to look
behind the elements of the crime to the facts of the case. But it is contemplated that their
review would be to make a quick determination, such as by reviewing the charging
documents, that a crime involved dishonesty or false statement. The court, though,
should not conduct a minitrial on the issue. He added that a similar problem exists under

—.the Sentencing Guidelines, where district judges may have-to look behind the elements of
a crime to deterrnine whether a prior conviction of the defendant had been for a crime of
violence. Professor Capra added that the committee note sets forth some examples of key
documents that could be used by judges to make the determination of dishonesty or false
statement,

The committee without objection approved the proposed amendment for
publication by voice vote.
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Informational Items

Professor Capra explained that these four proposals complete a package of
amendments that the advisory committee had been considering for several meetings. He
said that the advisory committee did not have plans to bring forward to the Standing
Committee in the near future other potential amendments that it had under consideration.
In addition, he said, the advisory committee would continue to examine the hearsay
exceptions, but it will not propose any amendments until the full impact of Crawford v.
Washington has been determined.

. REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Judge Fitzwater presented the report of the Technology Subcommittee. (Agenda
Item 10)

He reported that the E-Government Act of 2002 requires all federal courts to post
on the Internet all case documents filed electronically or filed in paper and converted to
electronic form. The Act also mandates the promulgation under the Rules Enabling Act
of new federal rules addressing security and privacy concerns raised by electronic posting

. of case documents. The Standing Committee, he noted, had created the E-Government
Subcommittee to coordinate the task of drafting appropriate revisions to the rules, and it
asked representatives of other Judicial Conference committees to serve on the
subcommittee,

He explained that the subcommittee had asked Professor Capra to develop a
template that each advisory committee could use to develop appropriate amendments to
their own rules. He pointed out that each of the advisory committees had reviewed the
template and had raised a number of policy issues. In addition, the Department of Justice
and other interested parties had offered practical and helpful comments on the template.

S Judge Fitzwater reported that the E-Government Subcommittee met just before
the Standing Committee meeting and revised the template in several respects. He
emphasized that in making policy choices, the subcommittee had worked from the
Judicial Conference’s recent privacy policy statements and the assumptions made by the
Court Administration and Case Management Committee. The revised template, he said,
would now be sent back to the advisory committees for further consideration at their
autumn meetings.



June 2004 Standing Committee — Draft Minutes

NEXT COMMITTEE MEETING
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The next committee meeting was scheduled for Thursday and Friday, January 13-

14, 2005.

Respectfully submitted,

Peter G. McCabe =
Secretary - cvowew
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THE CHIEF JUSTICE

WASHINGTON, DC 20544

OF THE UNITED STATES Secretary
Presiding

September 16, 2004

Honorable Orrin G. Hatch

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510-6275

Dear Mr. Chairman:

On behalf of the Judicial Conference, 1 write to urge you to oppose the “Lawsuit Abuse
Reduction Act of 2004” (IHL.R. 4571). The House of Representatives passed the bill on
September 14, 2004.

Section 2 of the bill would reinstitute a sanctions provision of Rule 11 of the Federal
Rules of Civil Procedure that was eliminated in 1993 on the recommendation of the Judicial
Conference, with the approval of the Supreme Court and after review by Congress. The
provision was eliminated because during the ten years it was in place, it did not provide
meaningful relief from the litigation behavior it was meant to address and generated wasteful
satellite litigation that had little to do with the merits of a case. The proposal conflicts with the
view of a majority of federal judges (70%) surveyed by the Federal Judicial Center in 1995, who
supported Rule 11 as amended in 1993.) The amendment of Rule 11 would also be inconsistent
with the longstanding Judicial Conference policy opposing direct amendment of the federal rules
by legislation.

Section 3 of H.R. 4571 would apply the revised federal Rule 11 to certain state court
actions, while section 4 would amend the venue standards governing the filing of tort actions in
both the federal and state courts. Sections 3 and 4 implicate federal-state comity interests and
raise important policy and practical concerns. Sections 6 and 7 were added at the House

'The 1995 study was conducted after the most recent amendments to Rule 11 took effect in 1993.
The study superseded a 1991 survey of federal judges who at that time concluded (about 80%) that the
1983 rule was “shightly or moderately effective in deterring groundless papers, but ... found other
methods more effective for handling such litigation.”

LEONIDAS RALPH MECHAM
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Judiciary Committee's mark-up session held on September 8, 2004. Section 6 would require a
court to suspend an attorney from practicing law before the federal district court for at least one
year after that attorney had violated Rule 11 three or more times. Section 7 would require that
every court, state or federal, impose a civil sanction on any person who willfully or intentionally
destroys a relevant document in order to impede, obstruct, or influence a court proceeding.

Section 2

Section 2 would directly amend Civil Rule 11 to remove a court’s discretion to impose
sanctions on a frivolous filing and eliminate the rule’s “safe-harbor” provisions. The bill undoes
amendments to Rule 11 that took effect on December 1, 1993, The bill would bring back the
provisions that were first enacted in 1983 and removed from the rule in 1993, after a decade of
signally bad experiences with the operation and effects of the 1983 rule.

Like H.R. 4571, the 1983 version of Rule 11 required sanctions for every violation of the
rule. Like H.R. 4571, the 1983 version of Rule 11 was intended to address certain improper
litigation tactics by providing some punishment and deterrence. The effect was almost the
opposite. The 1983 rule presented attorneys with financial incentives to file a sanction motion.
The rule was abused by resourceful lawyers, and an entire “cottage industry” developed that
churned tremendously wasteful satellite litigation that had everything to do with strategic
gamesmanship and little to do with underlying claims or with the behavior it attempted to
regulate. Rule 11 motions came to be met with counter motions that sought Rule 11 sanctions
for making the original Rule 11 motion. The 1983 version of Rule 11 spawned thousands of
court decisions, sowed discord in the bar, and generated widespread criticism.

The serious problems caused by the 1983 amendments to Rule 11 included:

(1) creating a significant incentive to file unmeritorious Rule 11 motions by providing a
possibility of monetary penalty;

(2) engendering potential conflict of interest between clients and their lawyers, who advised
withdrawal of particular claims despite the clients’ preference;

(3) exacerbating tensions between lawyers; and

(4)  providing little incentive, and perhaps a distinct disincentive, to abandon or withdraw a
pleading or claim — and thereby admit error — that lacked merit after determining that it
no longer was supportable in law or fact.

The 1993 amendments to Rule 11 were designed to strike a fair and equitable balance
between competing interests, remedy the major problems with the rule, and allow courts to focus
on the merits of the underlying cases rather than on Rule 11 motions. The rule establishes a safe
harbor, providing a party 21 days within which to withdraw a particular claim or defense before
sanctions can be imposed. If the party fails to withdraw an allegedly frivolous claim or defense
within the 21 days, a court may impose sanctions, including assessing reasonable attorney fees.
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Rule 11 does not supplant other remedial actions available to sanction an attorney for a frivolous
filing, including punishing the attorney for contempt, employing sanctions under 28 U.S.C.

§ 1927 for “vexatious” multiplication of proceedings, or initiating an independent action for
malicious prosecution or abuse of process.

The 1983 Rule 11 authorized a court to sanction discovery-related abuse under Rule 11,
Rule 26(g), or Rule 37, which created confusion. Under the 1993 amendments to Rule 11,
sanctioning of discovery-related abuse was limited to Rules 26 and 37, which provide for
sanctions that include awards of reasonable attorney fees. Section 2 of the bill would reinstate
the 1983 provision, adding needless confusion and unnecessary litigation. A Federal Judicial
Center study conducted in 1991 found that under the 1983 version, Rule 11 issues could be
expected to be raised in 2%-3% of the cases filed in federal court. If the same experience
emerged under a new Rule 11, at current caseloads, a Rule 11 issue could be expected to arise in
5,000 to 7,600 cases, representing a tremendous drain on already stretched judicial resources.

The 1993 amendments to Rule 11 culminated a long, critical examination of the rule
begun four years earlier. The Advisory Committee on Civil Rules (Advisory Committee)
reviewed a significant number of empirical examinations of the 1983 Rule 11, including three
separate studies conducted by the Federal Judicial Center in 1985, 1988, and 1991, a Third
Circuit Task Force report on Rule 11 in 1989, and a New York State Bar Committee report in
1987. The Advisory Committee took note of several book-length analyses of Rule 11 case law.

The 1991 Federal Judicial Center survey noted that most federal judges believed that the
1983 version of Rule 11 had some positive effects. But the study also noted that most judges
found several other methods more effective than Rule 11 in handling such litigation and, most
significantly, that about one-half of the judges reported that Rule 11 exacerbated undesirable
litigation behavior by counsel. After reviewing the literature and empirical studies of problems
caused by the 1983 amendments to Rule 11, the Advisory Committee issued in 1990 a
preliminary call for general comment on the operation and effect of the rule. The response was
substantial, calling for a change in the rule.

The Rules Committees concluded that the cost-shifting in Rule 11 created an incentive
for too many unnecessary Rule 11 motions. Amendments to Rule 11 were drafted. The Supreme
Court promulgated and transmitted the amendments to Congress in May 1993 after extensive
scrutiny and debate by the bench, bar, and public in accordance with the Rules Enabling Act
process (28 U.S.C. §§ 2071-2077).

Experience with the amended rule since 1993 has demonstrated a marked decline in Rule
11 satellite litigation without any noticeable increase in the number of frivolous filings. In June
1995, the Federal Judicial Center conducted a survey of 1,130 lawyers and 148 judges on the
effects of the 1993 Rule 11 amendments. About 580 attorneys and 120 judges responded to the
survey. The Center found general satisfaction with the amended rule. It also found that more
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than 75% of the judges and lawyers would oppose a provision that would require a court to
impose a sanction when the rule is violated. A majority of the judges and lawyers, both
plaintiffs’ and defendants’ lawyers, believed that groundless litigation was handled effectively by
judges.

Undoing the 1993 Rule 11 amendments, even though no serious problem has been
brought to the Judicial Conference rules committees’ attention, would frustrate the purpose and
intent of the Rules Enabling Act. Section 2 of H.R. 4571 would effectively reinstate the 1983
version of Rule 11 that proved so contentious and wasted so much time and energy of the bar and
bench. Section 2, indeed, in some ways seems to go beyond the provisions that created serious
problems with the 1983 rule. It may cause even greater mischief. Rule 11 in its present form has
proven effective and should not be revised.

Sections 3 and 4

Section 3 would extend the new requirements of a mandatory Rule 11 to all state court
litigation that the state court deems, on motion, to affect interstate commerce. Two features of
this provision stand out. First, it would directly regulate the practice and procedure of state
courts, mandating a federal standard for the imposition of sanctions for the filing of frivolous or
ungrounded complaints and other papers in state court. At present, states have been free to adopt
their own rules of practice, including a version of Rule 11, if a state so chooses. Second, section
3 does not specify the actions to which it would apply. Rather, it imposes on state judges a broad
generalized test to determine whether federal Rule 11 would apply in a given case. If enacted,
this section could affect the cost and duration of a very large number of civil actions in state
courts.

Section 4 seeks to prevent forum-shopping by specifying the places where a plaintiff may
bring a “personal injury” claim by imposing a federal standard for determining the venue of state
law personal injury claims, in both state and federal court. Such a federal standard would
displace existing state venue rules or statutes. It would also significantly alter the statutes in title
28, United States Code, that now govern venue (section 1391) and transfer of venue (section
1404) in the federal courts. The Judicial Conference has not had an opportunity to study either
section 3 or section 4.

Sections 6 and 7

A federal district court must suspend an attorney from the practice of law in the district
under section 6 if the attorney has violated Rule 11 three or more times. The Judicial Conference
has not had an opportuntty to study this provision. The provision raises important questions
concerning the regulation of the practice of law, an area largely reserved to the state courts. Most
federal courts do not have an administrative process or records-keeping system in place to handle
the sanctioning of attorneys. The additional burdens that the proposed provision would impose



Honorable Omn G. Hatch
Page 5

on courts have not been examined. But even if the ambiguous language of the bill requires
suspension only if the prior Rule 11 violations have been adjudicated by earlier court orders,
mandatory suspension will raise the stakes of the third Rule 11 proceeding, create powerful
strategic incentives on all sides, and transform the already burdensome character of Rule 11
satellite litigation.

Section 7 establishes a stand-alone statutory provision that would sanction any person
who “willfully and intentionally influences, obstructs, or impedes, or attempts to influence,
obstruct, or impede, a pending court proceeding through the willful and intentional destruction of
documents sought in, and highly relevant to, that proceeding....” The Judicial Conference has not
had an opportunity to study the provision. Presently, Civil Rule 37 and the common law provide
the courts with a broad range of potential sanctions for the spoliation of relevant evidence and
repose considerable discretion in the district courts in the selection of the appropriate sanction
when spoliation is found. Section 7 would impose a mandatory civil sanction “of a degree
commensurate with the civil sanctions available under Rule 37.” The likely effects of such a
provision have not been studied. But it undercuts the current rule's reliance on the discretion of
the trial court judge, a hallmark of present practices. Given the broad range of sanctions
authorized under Rule 37, compliance with section 7 may prove particularly problematical for
state courts commanded to identify the sanction “commensurate” with those provided by Rule
37, which does not necessarily apply in state court. There is also a serious question about how a
“commensurate” Rule 37 sanction can be imposed on nonparties.

The provision raises additional questions. For example, virtually every corporation and
government office recycles back-up tapes as part of the routine and necessary operation of its
computers. Would the proposed provision make that sanctionable in every instance? The
Committee on Rules of Practice and Procedure published for comment proposed amendments to
the civil rules addressing this thorny tssue in August 2004. Like the mandatory sanction
provision that provided financial incentives to file numerous and ill-founded motions under the
1983 version of Rule 11, this mandatory sanction provision may also lead to wasteful satellite
litigation, without providing meaningful or useful tools to police the behavior it is meant to
address.

Conclusions

The Judicial Conference opposes the enactment of H.R. 4571 for the reasons stated above
as to section 2. Sections 3, 4, 6, and 7 would make important changes in the administration of
civil justice 1n both federal and state courts. The Judicial Conference has not had the opportunity
to formally assess the advisability or impact of these sections, but notes that they may
substantially affect federal-state comity interests and raise important policy and practical
concerns.
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The Judicial Conference greatly appreciates your consideration of its views. If you or
your staff have any questions, please contact Michael W. Blommer, Assistant Director, Office
of Legislative Affairs, Administrative Office of the U.S. Courts, at (202) 502-1700.

incerel

Leenidas Ralph Mecham
Secretary

cc:  Honorable Patrick Leahy, Ranking Democrat
Members of the Committee on the Judiciary of the Senate
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Honorable F. James Sensenbrenner, Jr.
Chairman, Committee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515

Dear Mr. Chairman:

On behalf of the Judicial Conference, I write to urge you to reconsider your position on
the “Lawsuit Abuse Reduction Act of 2004” (H.R. 4571). Section 2 of the bill would reinstitute
a rule eliminated in 1993 upon the recommendation of the Judicial Conference, approval by the
Supreme Court, and after review by Congress, because of the serious problems it engendered
during a ten-year period of operation. Section 2 also would amend Rule 11 of the Federal Rules
of Civil Procedure in a manner inconsistent with the longstanding Judicial Conference policy
opposing direct amendment of the federal rules by legislation. Section 3 of H.R. 4571 would
apply the revised federal Rule 11 to certain state court actions, while section 4 would amend the
venue standards governing the filing of tort actions in both the federal and state courts. Sections
3 and 4 implicate federal-state comity interests and raise important policy and practical concerns.

Section 2

Section 2 would directly amend Civil Rule 11 to remove a court’s discretion to impose
sanctions on a frivolous filing and eliminate the rule’s “safe-harbor” provisions. The bill undoes
amendments to Rule 11 that took effect on December 1, 1993, and would bring back the
provisions that were first introduced in 1983 and removed from the rule in 1993, after a decade
of signally bad experiences with the operation and effects of the 1983 rule.

Like H.R. 4571, the 1983 version of Rule 11 required sanctions for every violation of the
rule. It spawned thousands of court decisions and generated widespread criticism. The rule was
abused by resourceful lawyers, and an entire “cottage industry” developed that churned
tremendously wasteful satellite litigation that had everything to do with strategic gamesmanship
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and little to do with underlying claims. Rule 11 motions came to be met with counter motions
that sought Rule 11 sanctions for making the original Rule 11 motion.

Some of the other serious problems caused by the 1983 amendments to Rule 11 included:

(1)  creating a significant incentive to file unmeritorious Rule 11 motions by providing a
possibility of monetary penalty;

(2)  engendering potential conflict of interest between clients and their lawyers, who advised
withdrawal of particular claims despite the clients” preference;

(3)  exacerbating tensions between lawyers; and

(4)  providing little incentive, and perhaps a distinct disincentive, to abandon or withdraw a
pleading or claim — and thereby admit error — that lacked merit after determining that it
no longer was supportable in law or fact.

The 1993 amendments to Rule 11 were designed to strike a fair and equitable balance
between competing interests, remedy the major problems with the rule, and allow courts to focus
on the merits of the underlying cases rather than on Rule 11 motions. The rule establishes a safe
harbor, providing a party 21 days within which to withdraw a particular claim or defense before
sanctions can be imposed. If the party fails to withdraw an allegedly frivolous claim or defense
within the 21 days, a court may impose sanctions, including assessing reasonable attorney fees.
The 1983 Ruie 11 authorized a court to sanction discovery-related abuse under Rule 11, Rule
26(g), or Rule 37, which created confusion. Under the 1993 amendments to Rule 11, sanctioning
of discovery-related abuse was limited to Rules 26 and 37, which provide for sanctions that
include awards of reasonable attorney fees.

The 1993 amendments to Rule 11 culminated a long, critical examination of the rule
begun four years earlier. The Advisory Committee on Civil Rules (Advisory Committee)
reviewed a significant number of empirical examinations of the 1983 Rule 11, including three
separate studies conducted by the Federal Judicial Center in 1985, 1988, and 1991, a Third
Circuit Task Force report on Rule 11 in 1989, and a New York State Bar Committee report in
1987. The Advisory Committee took note of several book-length analyses of Rule 11 case law.

The 1991 Federal Judicial Center survey noted that most federal judges believed that the
1983 version of Rule 11 had positive effects. But the study also noted that most judges found
several other methods more effective than Rule 11 in handling such litigation and, most
significantly, that about one-half of the judges reported that Rule 11 exacerbates behavior
between counsel. After reviewing the literature and empirical studies of problems caused by the
1983 amendments to Rule 11, the Advisory Committee issued in 1990 a preliminary call for
general comment on the operation and effect of the rule. The response was substantial, calling
for a change in the rule.
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The Advisory Committee concluded that the cost-shifting in Rule 11 created an incentive
for too many unnecessary Rule 11 motions. Amendments to Rule 11 were drafted. The Supreme
Court promulgated and transmitted the amendments to Congress in May 1993 after extensive
scrutiny and debate by the bench, bar, and public in accordance with the Rules Enabling Act
process (28 U.S.C. §§ 2071-2077).

Experience with the amended rule since 1993 has demonstrated a marked decline in Rule
11 satellite litigation without any noticeable increase in the number of frivolous filings. In June
1995, the Federal Judicial Center conducted a survey of 1,130 lawyers and 148 judges on the
effects of the 1993 Rule 11 amendments. About 580 attorneys and 120 judges responded to the
survey. The Center found general satisfaction with the amended rule. It also found that more
than 75% of the judges and lawyers would oppose a provision that would require a court to
impose a sanction when the rule is violated. A majority of the judges and lawyers, both
plaintiffs’ and defendants’ lawyers, believed that groundless litigation was handled effectively by
judges.

Undoing the 1993 Rule 11 amendments, even though no serious problem has been
brought to the Judicial Conference rules committees’ attention, would frustrate the purpose and
intent of the Rules Enabling Act. Section 2 of H.R. 4571 would effectively reinstate the 1983
version of Rule 11 that proved so contentious and wasted so much time and energy of the bar and
bench. Section 2, indeed, in some ways seems to go beyond the provisions that created serious
problems with the 1983 rule. It may cause even greater mischief. Rule 11 in its present form has
proven effective and should not be revised.

Sections 3 and 4

Section 3 would extend the new requirements of a mandatory Rule 11 to all state court
litigation that the state court deems, on motion, to affect interstate commerce. Two features of
this provision stand out. First, it would directly regulate the practice and procedure of state
courts, mandating a federal standard for the imposition of sanctions for the filing of frivolous or
ungrounded complaints and other papers in state court. At present, states have been free to adopt
their own rules of practice, including a version of Rule 11, if a state so chooses. Second, section
3 does not specify the actions to which it would apply. Rather, it imposes on state judges a broad
generalized test to determine whether or not federal Rule 11 would apply in a given case. If
enacted, this section could affect the cost and duration of a very large number of civil actions in
state courts.

Section 4 seeks to prevent forum shopping by specifying the places where a plaintiff may
bring a “personal injury” claim by imposing a federal standard for determining the venue of state
law personal injury claims, in both state and federal court. Such a federal standard would
displace existing state venue rules or statutes. It would also significantly alter the statutes in title
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28, United Stateé Code, that now govern venue (section 1391) and transfer of venue (section
1404) in the federal courts.

The Judicial Conference opposes the enactment of H.R. 4571 for the reasons stated above
as to section 2. Sections 3 and 4 would make important changes in the administration of civil
justice in both federal and state courts. The Judicial Conference has not had the opportunity to
formally assess the advisability or impact of these sections, but notes that they may substantially
affect federal-state comity interests and raise important policy and practical concerns.

The Judicial Conference greatly appreciates your consideration of its views. If you or
your staff have any questions, please contact Michael W, Blommer, Assistant Director, Office
of Legislative Affairs, Administrative Office of the U.S. Courts, at (202) 502-1700.

Sincerely,

0!

Leonidas Ralph Mecham
Secretary

cc: Honorable John Conyers, Jr., Ranking Democrat
Members of the Committee on the Judiciary of the House of Representatives
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AMERICAN BAR ASSOCIATION

September 10, 2004

Dear Representative:

I am writing to you regarding H.R. 4571, legislation to make changes in Rule 11 of
the Federal Rules of Civil Procedure; make an amended Rule 11 of the Federal
Rules of Civil Procedure applicable to cases filed 1n state courts 1f such cases affect
interstate commerce; and make changes relating to jurisdiction and venue for
personal injury cases filed in state and federal courts. We understand that the
legislation will be brought to the floor of the House of Representatives next week.

The ABA opposes the provisions in the legislation that would change the Federal
Rules of Civil Procedure without going through the process set forth in the Rules
Enabling Act. The ABA fully supports the Rules Enabling Act process, which is
based on three fundamental concepts: (1) the central role of the judiciary in
initiating judicial rulemaking, (2) procedures that permit full public participation,
including by the members of the legal profession, and (3) recognition of a
congressional review period. We view the proposed rules changes to the Federal
Rules in H.R. 4571 as an unfortunate retreat from the Rules Enabling Act.

In 28 U.S.C. §§ 2072-74, Congress prescribed the appropriate procedure for the
formulation and adoption of rules of evidence, practice and procedure for the
federal courts. This well-settled, Congressionally-specified procedure
contemplates that evidentiary and procedural rules will in the first instance be
considered and drafted by committees of the United States Judicial Conference,
will thereafter be subject to thorough public comment and reconsideration, will
then be submitted to the United States Supreme Court for consideration and
promulgation, and will finally be transmitted to Congress, which retains the
ultimate power to veto any rule before it takes effect.

This time-proven process proceeds from separation-of-powers concerns and is
driven by the practical recognition that, among other things:
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1} Rules of evidence and procedure are inherently a matter of intimate concern to the
judiciary, which must apply them on a daily basis;

2} Each rule forms just one part of a complicated, interlocking whole, rendering due
deliberation and public comment essential to avoid unintended consequences; and

3) The Judicial Conference is 1n a unique position to draft rules with care in a setting
isolated from pressures that may interfere with painstaking consideration and due
deliberation.

We do not question Congressional power to regulate the practice and procedure of federal courts.
Congress exercised this power by delegating its rulemaking authority to the judiciary through the
enactment of the Rules Enabling Act, while retaining the authority to review and amend rules
prior to their taking effect. We do, however, guestion the wisdom of circumventing the Rules
Enabling Act, as H.R. 4571 would.

We also have serious concerns about the provisions m H.R. 4571 that would impose the Federal
Rules on the state courts and would impose the changes relating to jurisdiction and venue for
personal injury cases filed in state and federal courts. We hope the House will not move forward
on legislation containing such departures from current law until we and others have had
sufficient time to analyze the impact they would have on the state courts and on the principle of
federalism and are able to present our views to you on these very important matters.

We respectfully urge you to vote “no” on this legislation.

Sincerely,

Robert D. Evans
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To amend Rule 11 of the Federal Rules of Crvil Procedure to improve
attorney accountabihty, and fo1 other purposes

IN THE HOUSE OF REPRESENTATIVES

JUNE 15, 2004

Mr SwmoTH of Texas (for himself, Mr SENSENBRENNER, Mr FORBES, Mr
GREEN of Wisconsin, Mr GALLEGLY, Mr CHAROT, M: (ARRETT of
New Jersey, Mr EKING of Towa, Mr DELAY, Mr FRANKS of Arizona, Mr
CuLBERSON, Mr KELLER, Mr CARTER, Mrr PEARCE, Mr CALVERT, and
Mr GOODLATTE} inttoduced the following ill, wiich was 1eferred to the
Commttee on the Judiaary

A BILL

To amend Rule 11 of the Federal Rules of Civil Procedure
to 1mprove attornev accountabihty, and for other purposes
1 Be 1t enacted by the Senate and House of Representa-
tives of the Unated States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Lawsuit Abuse Reduc-
tion Act of 20047,
SEC. 2. ATTORNEY ACCOUNTABILITY.

Rule 11 of the Federal Rules of Civil Procedure 1s

KX ~1 N kb W

amended—
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(1) in subdivision {¢)—

(A) by amending the first sentenee to read
as follows: “If a pleading, motion, or other
paper is signed in wiolation of this rule, the
court, upon motion or upon its own initiative,
shall impose upon the attorney, law firm, or
parties that have violated this subdivision or are
responsible for the violation, an appropriate
sanction, which may include an order to the
other party or parties to pay for the reasonable
expenses incurred as a direct result of the filing
of the pleading, motion, or other paper, that 1s
the subject of the violation, including a rcason-
able attorney’s fee.”;

(B) in paragraph (1)(A)—

(1) by striking “Rule 5”7 and all that
follows through “‘corrected.” and inserting
“Rule 5.”; and

(i) by striking “the court may award”
and inserting “the eourt shall award”; and
(C) in paragraph (2), by striking “shall be

limited to what is sufficient’” and all that fol-
lows through the end of the paragraph (includ-
ing subparagraphs (A) and (B)) and inserting

“shall be sufficient to deter repetition of such

«HR 4571 IH
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conduct or comparable conduct by others simi-
larly situated, and to compensate the partics
that were injured by such conduct. The sane-
tion may consist of an order to pay to the party
or parties the amount of the reasonable ex-
penses meurred as a direet result of the filing
of the pleading, motion, or other paper that is
the subject of the violation, including a reason-
able attorney’s fee.”; and
(2) by striking subdmvision (d}.

SEC. 3. APPLICABILITY OF RULE 11 TO STATE CASES AF-

FECTING INTERSTATE COMMERCE.

In any civil action in State court, the court, upon mo-
tiom, shall determine within 30 days after the filing of such
motion whether the action affeets interstate commerce.
Such court shall make such determination based on an
assessment of the costs to the mterstate economy, includ-
mg the loss of jobs, were the relief requested granted If
the court determines such action affects interstate com-
merce, the provisions of Rule 11 of the Federal Rules of
Civil Procedure shall apply to such action.

SEC. 4. PREVENTION OF FORUM-SHOPPING.
(a) IN GENERAL.—Subject to subsection (b), a per-

sonal injury claim filed i State or Federal court may be

«HR 4671 TH
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filed only in the State and, within that State, in the eounty

ju—

(or Federal distmet) in which—

(1) the person bringing the claim, ineluding an
estate in the case of a decedent and a parent or
guardian in the case of a minor or incompetent—

(A) resides at the time of filing; or
(B) resided at the time of the alleged in-

jury; or

Mo R R =T ¥, L O VS B

(2) the alleged injury or circumstances gving

pa—
o

rise to the personal injury claim allegedly occurred;

a—y
[—

ar

S
(o)

(3) the defendant’s prineipal place of busimess

[
(I8

is located.

]
N

(b) DETERMINATION OF MOST APPROPRIATE

—
Lh

Forum.—If a person alleges that the injury or cir-

—
o

cumstances giving rise to the personal injury claim oc-

—
~J]

curred in more than one county (or Federal district), the

—
oo

trial court shall determine which State and county (or

ot
\O

Federal district) is the most appropriate forum for the
20 claim. If the court determines that another forum would
21 be the most appropriate forum for a claim, the court shall
22 dismiss the claim. Any otherwise applicable statute of limi-
23 tations shall be tolled beginning on the date the claim was
24 filed and ending on the date the claim 1s dismissed under

25 this subsection.

HR 4571 TH
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(c) DEFINITIONS.—In this scetion:

(1) The term “personal injury claim”—

{A) means a civil action brought under

State Jaw by any person to recover for a per-

son’s personal injury, illness, disease, death,

mental or emotional injury, risk of disease, or
other injury, or the costs of medical monitoring
or surveillance (to the extent such claims are
recognized under State law), including any de-
rivative action brought on behalf of any person
on whose injury or risk of injury the action is

bhased by any representative party, including a

spouse, parent, child, or other relative of such

person, a guardian, or an cstate; and
(B) does not include a claim brought as a
class action.

(2) The term “person” means any individual,
corporation, company, association, firm, partnership,
society, joint stock company, or any other entity, but
not any governmental entity.

(3) The term ‘“State” mcludes the Distriet of
Jolumbia, the Commonwealth of Puerto Rico, the
United States Virgin Islands, Guam, and any other

territory or possession of the United States.

«HR 4571 IH
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(d) APPLICABILITY.—This scetion applics to any per-
sonal injury claim filed in Federal or State court on or
after the date of the enactment of this Act.
SEC. 5. RULE OF CONSTRUCTION.

Nothing in section 3 or in the amendments made by
gection 2 shall be construed to bar or impede the assertion
or development of new claims or remedies under Federal,

State, or local eivil rights law.

O

=HR 4571 TH
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of the Federal Rules of Civil Procedure,
and would eliminate the current “safe
harbor” that gives lawyers 21 days to
withdraw a suit after a motion for sanc-
tions has been filed.

The legislation, sponsored by Repre-
sentative Lamar Smith, a Texas Republi-
can, passed the House, 229-174, last
week. It not only revives the 1983 ver-
sion of Rule 11 but also would create a
“three strikes and you're out for one
year” requirement. Lawyers who have
had sanctions imposed three times in the
same couri—federal or state—would be
suspended from practicing for one year
after thie third time.

The current Rule 11 provision exclud-
ing sanctions for discovery violations
would be eliminated by the House bill.
And, the bill would apply its new Rule 11,
for the first time, to state cases affecting
interstate commerce. State judges would
be required to make the interstate com-
merce determination within 30 days
after a motion for sanctions has been
applied.

New venue provisions, also in the
House bill, would allow a plaintiff to sue
only where he or she lives or was in-
jured, or where the defendant’s principal
place of business is
located. This is an at-

Gongress
takes up

Rule 11
sanctions

House bill seeks tort

reform through
procedural changes.

By Marcia Coyle

STAFF REPORTER
WASHINGTON—When it comes
to rule-making, the Judicial
Conference of the United States
generally has the cormer on
what works best in the federal
courts. But last week, the U.S.
House of Representatives resur-
rected and approved a rule on
attorney sanctions that the
conference, as well as most
academics, judges and lawyers,

believed had been justly in-
terred in the old-rule graveyard

more than a decade ago.
Election-season politics, a
last-gasp effort to enact any so-
called tort reform law this year,
and a weak relationship be-
wieen The-udicial and iegisla.
tivE branches, coalesced in final
passage of H R. 4571. The bill
would reinstate mandatory
sanctions for lawyers who file
frivolous lawsuits under Rule 11
SEE 'SANCTIONS’ PAGE 25

tempt to eliminate what
the bill's supporters
call “judicial hellholes”
favoring plaintiffs

“I think it's a bad
idea, period,” empha-
sized procedural schol-
ar Georgene Vairo of
Loyola Law School, Los
Angeles, who has writ-
ten extensively on Rule
11.

“If you don’t have the
political muscle to get
your substantive propos-
als through, it's a really
bad idea to do it through
your procedural rules,”
Vairo said. “Judges do a
pretty good job of com-
ing up with rules they
need. This is tort reform
through the backdoor.”

GEORGENE VAIRO: She ys
substantive changes should not
be made by procedural rules.




House bill seeks tort reform
through rule change

But Matt Webb, director of legal re-
form policy at the U.S, Chamber of Com-
merce Institute for Legal Reform, said,
“There's really a philosophical difference
here [over the two versions of Rule 11].
There's a lot of stuff out there that obvi-
ously folks in the business community
and the legal reform world would consid-
er in the way of frivolous filings. A lot of
times Rule 11 ends up being a toothless
tiger.”

Dead on arrival?

The question now 15 whether the leg-
islation will be dead on arrival in the
Senate. There is no companion bill in the
Senate as has been the case with other
tort measures passed by the House, so
there 15 no easy vehicle to move. And
supporters of changes in the tort system
have been unable to garner enough votes
in the Senate this session to pass any of
the major tort-related measures, such as
class action, medical malpractice and
asbestos.

“l really don’t think this has any
seriousness behind 1t,” said Jackson
Williams, legislative counsel to Public
Citizen’s Congress Watch, an opponent of
the hill

“The House majority has a lot of time
on its hands. They’ve been passing bills a
second time because they don't have
anything to do. [dle hands are the devil’s
workshop.”

But Webb countered, “There’s always
a possibility, particularly because of the
way Senate rules are. Any senator can
offer any amendment. It's not outside the
realm of possibility that something could
happen. The House wanted to take the
lead. Now that they've done their job,
we'll go talk to the folks in the Senate.”

Old v. new

Congress has not always deferred
completely to judicial-rule revisers, said
another procedural scholar, Carl Tobias
of the University of Richmond School of
Law. When Congress has gotten involved,
he explained, 1t has been more in the
area of criminal law and evidence than
in the civil area

By the time of the 1993 changes to
Rule 11, Tobias recalled, “There was
pretty broad consensus that the ’83
amendment had not worked in a number
of ways.”

In a letter to House Judiciary Chair-
man F James Sensenbrenner, R-Wis.,

LAMAR sSMITH: The Republican ¢
congressman from Texas motions that ) sought
sponsored the bill, HR. 4571. Rule 11 sanctions for

Leonidas Ralph Mecham, secretary to
the Judicial Conference, said that the
1983 version of Rule 11, like H.R. 4571,
- required sanctions for
every violation of the
rule.

“It spawned thou-
sands of court decisions
and generated wide-
spread criticism,” he
wrote. “The rule was
abused by resourceful
lawyers, and an entire
‘cottage industry’ de-
veloped that churned
tremendously wasteful
satellite litigation that
had everything to do
with strategic games-
manship and little to do
with underlying claims.
Rule 11 motions came
to be met with counter

JERAY LARA/SAN ANTONIO EXPRESS-EWS/ZUMA PRESS

making the original
Rule 11 mation "
Before the 1983 version came about,
Vairo recalled, “The culture was very,
very anti-sanctions. Judges just wouldn’t
do it. It took a couple of years for the '83
version of rule to start rolling. But once it
did, it really did. That's why we saw the
1993 version rolling back some of the
draconian aspects of the '83 rule—not so
much in the language as in the way it
was being used.
“To the extent the '83
rule was bad, it was a
good thing because most
people agree and most
judges agree the '83
version increased every-
body’s consciousness
about the need to impose
sanctions 1n appropriate
cases,” she added.
Tobias and Mecham,
in his letter to Sensen-
brenner, noted that the
Advisory Committee on
Civil Rules spent nearly
five years studying the
impact of the 1983 rule.
One of the studies con-
ducted became a major
point of contention in the
debate over H.R. 4571,
Sensenbrenner, both
on the day his committee



approved the bill and on the day the
House finally endorsed it, pointed to a
1991 study by the judiciary’s research
arm, the Federal Judicial Center, as
evidence that the 1983 version was
preferabie.

“At that time, 751 federal judges
found that an overwhelming majority of
them, 95%, believed Rule 11 did not
impede development of the law; 72%
believed that the henefits of the rule out-
weighed any additional requirement of
judicial time; 81% believed that the 1983
version of Rule 11 had a positive effect
on litigation in the Federal courts; and
80% believed that the rule should be
retained in its then-current form,” Sen-
senbrenner told his House colleagues.

“That is what the judges who were on
the bench at the time this rule was in
effect said.

“The Judicial Conference ought to
spend their time looking back at their
own records and their own surveys
rather than sending these types of letters
advising us that what we are doing here
is no good,” he concluded.

But the Judicial Conference, in its
letter to Sensenbrenner, said the 1991
study =also showed that most judges
found other methods more effective than
Rule 11 in handling frivolous litigation,
and that about one-half of the judges
reported that Rule 11 exacerbated
behavior between lawyers. Additionally,
Mecham wrote, a call for comment on
the rule issued a year earlier produced a

substantial response
calling for changes in
the rule.

A number of Demo-
cratic judiciary law-
makers used the con-
ference’s letter on the
floor to oppose the hill.
But  Sensenbrenner
and other Republican
supporters continued
to eraphasize the 1991

study.
At the time of the
1993 rule change,

there were groups,
noted Vairo, particu-
larly trade associa-
tions representing
businesses often sued,
that did not want the
1983 rule amended.
“They were con-
cerned it would result in judges
not imposing sanctions any-
more,” she recalled.

But a 1995 study by the Fed-
eral Judicial Center on the effect
of the 1993 amendments found
that more than 75% of the judges
and lawyers who responded
would oppose mandatory sanc-
tions for rule violations, and a
majority believed that frivolous
litigation was being handled
effectively by judges.

Tort torte

“The problem is a small-
business problem,” said Victor
Schwartz of Kansas City, Mo.’s
Shook, Hardy & Bacon, who rep-
resents the American Tort Re-
form Association, a bill support-
er. “We're not talking about civil
rights actions, but stuff not in the
headlines—nickel and dime,
$10,000, $15,000, $20,000
claims. They have no weaponry
to fight them,

“This is the bottom of the
barrel of the plaintiffs’ bar,” he added.
“They bring a $20,000 claim against a
restaurant owner for a person who was
never in the restaurant. The lawysr calls
and tries to settle for just under the cost
of the defense.”

The chamber’s Webh agreed addmg,
“You have the safe harbor in there and
they think no harm, no foul. Unfortunate-
ly, if you're on the receiving end of that,
you still have to litigate that matter and
you not only have to litigate the substance
but whether or not it was frivolous. There
is a cost associated with that ”

State court extension

Schwartz and Webb said they know
that the extension of Rule 11 to
state courts will be controversial. But
Schwartz added, “Small businesses are
in state courts. A number of states have
automatic trigger provisions in their
rules, so if the federal rule changes, the
state rule changes. That's why a lot of
small businesses were upset by the 1993
changes. They got caught in the trip-
wire.”

Vairo and others counter that the
state court provisions raise serious
constitutional problems and run counter
to federalism concerns, which, ironically,
is a traditional concern of the Republican
supporters of the bill.

Tobias agreed and noted that the pas-
sage of H.R. 4571 was anather example
of Congress rejectmg the judwlarys ad-
vice this session.

He pointed to the so-g:nlled Feeney
Amendment, dealing with judicial sen-
tencing, and as-yet unsuceessful bills to
strip court jurisdiction over challenges to
the pledge of allegiance and the Federal
Defense of Marriage Act

“It’s a little hard to understand in the
face of the chief justice’s almost pleading
on a number of fronts,” said Tobias. “I
think this bill is tort reform polmcs and
election politics.”

In the end, Vairo said, “This is ‘more
about ideology and symbols. The rule is
virtually as potent today as it used'to he,
not to mention that you have other tools
out there, all sorts of things to sanction
lawyers who are bad, and judges are
now much more attuned to using those
tools.

“I think Rule 11 has become, in some
respects, the bellwether for a lot of what
we see and perceive as problems with
litigation,” she added. '
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DRAFT MINUTES
CIVIL RULES ADVISORY COMMITTEE
APRIL 15-16, 2004

The Civil Rules Advisory Committee met on April 15 and 16, 2004, at the Administrative
Office of the United States Courts 1n Washington, D.C.. The meeting was attended by Judge Lee
H. Rosenthal, Chair; Frank Cicero, Jr., Esq.; Judge C. Christopher Hagy; Justice Nathan L. Hecht;
Robert C. Heim, Esq.; Dean John C. Jeffries, Jr.; Hon. Peter D. Keisler; Judge Paul J. Kelly, Jr.;
Judge Richard H. Kyle; Professor Myles V. Lynk; Judge H. Brent McKnight; Judge Thomas B.
Russell; Judge Shira Ann Scheindlin; and Andrew M. Scherffius, Esq.. Professor Edward H.
Cooper was present as Reporter, Professor Richard L. Marcus was present as Special Reporter, and
Professor Thomas D. Rowe, Jr., was present as Consultant. Judge David F. Levi, Char, Judge
Sidney A. Fitzwater, and Professor Daniel R. Coquillette, Reporter, represented the Standing
Commuttee. Judge James D. Walker, Jr , attended as liaison from the Bankruptcy Rules Committee.
Judge J. Garvan Murtha, chair of the Standing Committee Style Subcommittee, and Style
Subcommittee members Judge Thomas W. Thrash, Jr., and Dean Mary Kay Kane also attended.
Professor R. Joseph Kimble and Joseph F. Spaniol, Jr., Style Consultants to the Standing Committee,
were present. Peter G McCabe, John K. Rabiej, James Ishida, Robert Deyling, and Professor Steven
S. Gensler, Supreme Court Fellow, represented the Admirustrative Office. Thomas E. Willging,
Kenneth Withers, and Tim Reagan represented the Federal Judicial Center. Ted Hirt, Esq., and
Ehzabeth Shapiro, Esq., Department of Justice, were present. Stefan Cassella, Esq , also attended
for the Department of Justice. Observers included Jim Rooks (ATLA); David Smith (National
Association of Criminal Defense Lawyers); Ralph Lindeman; Andrea Toy Ohta; Judge Christopher
M. Klein; Peter Freeman, Esq. (ABA Litigation Section); Jeffrey Greenbaum, Esq. (ABA Litigation
Section Liaison); and Alfred W. Cortese, Jr., Esq..

Judge Rosenthal began the meeting by noting that much hard work had been done since the
October meeting, including the February meeting and conference, meetings of the Discovery,
Forfeiture, and Style Subcommittees, conference calls, and ongoing drafting.

Minutes
The Minutes for the October 2003 meeting were approved.
March Judicial Conference

Judge Rosenthal reported that the March Judicial Conference meeting was devoted in large
part to budget matters. Few rules matters were on the agenda. But it is ikely that in the course of
this meeting the Advisory Committee will recommend that the Standing Committee transmit some
or all of the rules amendments published last August for approval by the Judicial Conference and
submission to the Supreme Court.

Administrative Office Staff

The Committee formally recognized Administrative Office staff who support the
Committee’s work. The staff collectively contribute the essential work that is an indispensable part
of the Commuttee’s functioning. The work 1s always timely, cheerful, and good. Those present to
be thanked included Robert Deyling (attorney), Rick White (information technology); Barbara Aron
(operations); Peter Kelly (attorney); David Hollenbeck (information technology); Judy Knwit
(operations); Dianne Smith (operations); David Van Dyke (information technology), Anne Rustin
(operations), and James Ishida (attorney).
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Special recognition and thanks were expressed for the many and varied contributions made
by Professor Steven S. Gensler, the Supreme Court Fellow who will continue to support Commuttee
projects through the summer. His work has been invaluable. He is a great proceduralist and an
indefatigable worker.

Admustrative Office Report

John Rabiej delivered the Administrative Office Report. There 1s little to report on the
legislative front. The asbestos bill is expected to come up for a vote during the week of April 19;
there is no sense how it will fare. The Class Action Fairness Act may come up soon after the
asbestos bill, but it has so often failed to come up as predicted that the timing remains uncertain.

Rules Published for Comment in August 2003
Rule 5.1

Rule 5.1 emerged from public comments on amendments of Appellate Rule 44. The
comments showed that the part of Civil Rule 24(c) implementing 28 U.5.C. § 2403 is obscure to
many lawyers and perhaps to some judges. Section 2403 requires a court to certify to the Attorney
General of the United States or of a state the fact that the constitutionality of an Act of Congress or
a state statute has been drawn in question. The purpose of notice is to support the Attorney
General’s statutory right to intervene. The last part the intervention rule, Rule 24(c), reflects the
statute and calls on a party who draws into question the constitutionality of a statute to "call the
attention of the court to its consequential duty." Proposed new Rule 5.1 would transfer these
provisions to a more prominent place and substantially change them.

Discussion began with a question raised by the Style Subcommittee. The Style
Subcommuttee prefers to adopt a uniform term for referring to federal legislative enactments; the
leading candidate at the moment is "federal statute." "Act of Congress" is not in the running.
Section 2403, however, refers to an "Act of Congress." The experts in Congress are uncertain
whether "federal statute" would cover everything embraced by "Act of Congress." They are
confident that "Act of Congress" embraces everything that Congress enacts. Professor Kimble
observed that if indeed Rule 5.1 is intended to include things that do not qualify as tederal statutes,
the rule should use a different term. But it was agreed that "federal statute” is sufficiently broad; the
Committee Note should observe that "federal statute” in Rule 5.1 includes anything that would
gualify as an "Act of Congress" 1n Section 2403.

A second style question arises from the reference to a paper "drawing into question the
constitutionality of a federal statute * * *." This 1s the language of § 2403, and was deliberately
restored to eatlier drafts of Rule 5 1. The Attorney General may want to be involved when there is
a constitutionally based argument that a statute must be construed narrowly. Professor Kimble,
however, defended substitution of "challenge” in later subdivisions, pointing out that the rule caption
1s "Constitutional Challenge," and asserting that the cases refer to constitutional challenges. This
1s a convenient shorthand. And subdivision (b) begins by requiring certification of a constitutional
challenge under § 2403 — that should show that "challenge” has the same meantng as "drawn in
question." In the end, "drawing into question” was accepted 1n subdivision (a), while "constitutional
challenge" was retained 1n (b). In what will become subdivision (¢) — published as (d) — the
reference to the court’s failure to certify the "challenge” will be changed to avoid the issue: "the
court’s failure to certify the-chattenge does not forteit * * *."

A third style question goes to the Style Subcommttee recommendation that the intervention
provision published as subdivision (c) should be transferred to become a second sentence of
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subdivision (b). It was argued that continued exposition as a separate subdivision might better catl
attention to the question of intervention time, but the transfer was accepted.

Turning to the merits of the proposal, a challenge to the dual notice requirement, rejected at
the time of the decision to recommend publication, was renewed. Since 1937, the statute has
required that the court certify the fact that the constitutionality of a statute has been drawn 1n
question. [f certification does not occur as often as it should, we can educate judges to do better;
some judges are not even aware of § 2403. It is a mistake to add a party-notification requirement
not 1 the statute. The Michigan State Bar Commuttee comment opposes the party-notice
requirement, and they have it right. The public comment process, moreover, is inherently limited.
There are only a few comments; the general approval of the proposal should not carry the day. The
party-notice requirement will affect pro se hitigants, and pro se hitigants seldom offer comments on
proposed rule amendments. This is not the best use of the rulemaking process. Court certification
should suffice.

As a separate matter, it also was protested that although subdivision (c) states that failure to
file and serve the required notice docs not forfeit a constitutional right otherwise timely asserted, the
Commuttee Note does not comment on this provision. What "right” is it that is not forfeit? That this
language 1s drawn straight from present Rule 24(c) does not justify the failure to comment now.

The response on the party-notice requirement was that the Attorney General experiences "a
shockingly low rate of notice." The courts as well as the government are helped by early government
intervention. Intervention in some cases has been possible only on appeal. That is far too late. Rule
24(c) now says that a party should call the court’s attention to the duty to certify. Framing that as
notice, and requiring that the notice also be served on the Attorney General by mail, adds very little
to the burden now imposed by Rule 24(c). Retaining these provisions in the rules, moreover, 18
important. Practitioners are more likely to check the rules books for such 1ssues than to scour the
statute books.

It was suggested that lawyers are "overburdened.” The judge is in a very good position to
decide whether notice is required. But 1t was responded that during the early stages of an action, the
practitioners understand the case better than the judge does. And the value of early notice makes it
important that the party have a duty to give notice.

The next question was whether there have been any cases in which a statute has been held
invahid without the Department of Justice getting notice? Thus 1s the first rule that requires a party
to give notice to a nonparty. A lawyer may think it not in hus client’s interest to give notice. The
potential for confusion and burden 1s great. It 1s better to educate the judges.

The Department of Justice has no orgamzed records to show how often a statute has been
held invahid before the Attorney General got notice of the question. It has looked at the 1996
Telecommunications Act, which attracted many constitutional challenges. In an overwhelming
majority of the cases, the Attorney General did not get notice of the challenge. At least one district
court held the statute unconstitutional before the Attorney General got notice The only opportunity
to intervene and argue was on appeal in the Fifth Circuit And there are more examples of failure
to certify before the district court decides; in most of these cases the district court upholds the statute,
but the Attorney General has lost the opportunity to help build the tral record.

Another example was given of a case in which a defendant asserted First Amendment
defenses to sanctions sought under provisions of the wire tap law. The district court held the statute
valid without giving notice to the Attorney General. Notice was given only after appeal was taken
to the Third Circuit. Eventually the Supreme Court upheld the defendant’s position
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It was observed that Appellate Rule 44 does not require a party to give notice to the Attorney
General. It says that the party must give notice to the circuit clerk; it is the clerk who certifies the
fact of the question to the Attorney General. Why should the Civil Rule be different?

Another question was what happens if you do not give notice. [s the rule only advisory?
Will the court devise a sanction as a matter of discretion when a party fails to give or serve the
required notice? And this will be another obstacle for attorneys who accept pro bono appointments;
they help the court by accepting appointment, and should not be subjected to unnecessary burdens.
It was responded that the rule 1s not simply advisory. It 1s on the same footing as many other rules
that do not provide specific sanctions. The express provision that bars forfeiture of a constitutional
right otherwise timely asserted is important. Explicit recognition of other sanctions 1s not.

A motion was made to adopt anew Rule 5.1 to recerve the § 2403 provisions of present Rule
24(c), but to delete the requirement that the party serve the notice on the Attorney General. The
party need only give notice to the court. Paragraph (a)(2) of the published proposal would be
deleted.

Discussion of the motion began by asking whether the recommendation to the Standing
Committee would be to advance the revised Rule 5.1 for adoption, or instead would be to republish
the rule. Republication might be appropriate because observers who approved the provisions of Rule
5.1(a)(2) may have refrained from the seemingly unnecessary gesture of telling the Committee that
the published rule got 1t right. In addition, local district rules that require counse] to notify the
Attorney General have been caught up in the Local Rules Project. These local rules are inconsistent
with present Rule 24(c). But in informing those districts of the inconsistency, it has already been
pointed out that the local rules would become consistent with the national rules if Rule 5.1 should
be adopted as published. The Bankruptcy Rules Committee, moreover, has an interest - the 60-day
intervention period makes it impossible to adopt Rule 5.1 for contested matters, but it would be
adopted for adversary proceedings.

The motion to delete 5.1(a)(2) as published, retaining only paragraph (1), was approved, 10
yes and 3 no. A motion to recommend republication was approved. The proposed conforming
amendment of Rule 24(c) will carry forward in tandem.

As aresult of these motions, the version of Rule 5.1 proposed for republication would read:
Rule 5.1 Constitutional Challenge to a Statute — Notice and Certification

(a) Notice by a Party. A party that files a pleading, written motion, or other paper drawing into
question the constitutionality of a federal statute or a state statute must promptly file a Notice
of Constitutional Question stating the question and 1dentifying the paper that raises it.

(b) Certification by the Court; Intervention. The court must, under 28 U.S.C. § 2403, certify to
the Attorney General of the United States or of a state that there 1s a constitutional challenge
to a statute. The court must set a time no less than 60 days after the certification for the
Attorney General to intervene.

(¢) No Forfeiture. A party’s failure to file the required notice, or the court’s failure to certify, does
not forfeit a constitutional nght that is otherwise timely asserted.

Following discussion of other matters, a motion was made to reconsider the decision to delete
the requirement that a party serve the notice of constitutional question on the Attorney General. The
service provision "seems well-intended.” In voting to delete this requirement, the movant was
concerned that "drawn in question” is not sufficiently pointed. Others who voted to delete were
concerned that there 1s no explicit sanction. But present Rule 24(c) says that a party should call the
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court’s attention to its § 2403 duty and has no express sanction. On balance, Rule 5.1 seems useful,
including the requirement that the party notify the Attomey General.

The motion to reconsider was supported by another member who had voted with the
majority. The government’s concerns about tumely notice deserve to be treated with respect. The
duty to serve the notice on the Attorney General by registered or certified mail is slight, given that
5.1(a) requires that notice be filed with the court.

It was responded that 1t 1s enough to have the party notify the court. The court can then
certify as the statute requires. But 1t was rejoined that service by the party comes earlier. That is
better. Everyone gains when the government comes in earlier rather than later. And 1t was further
rejoined that giving notice to the court does not ensure that the judge will see the notice promptly.
There may be an extended delay before any procedural step is taken that brings the notice to the
judge’s attention. In addition, the situation of the pro se party is not much aggravated by the service
requirement — the notice requirement continues to be imposed on all parties, pro se and represented
parties alike.

The motion to reconsider was opposed on the ground that once an issue has been argued
through, repose should be honored. It was not a close vote. Rule 5.1 should be republished without
party service and revisited in hight of the public comments on that form. This argument was met
with the counter that the Committee is obliged to reach the right decision while it continues to sit
in a single meeting.

Reconsideration was further opposed on the ground that "we got 1t right.” Practical reasons
make it right. Tt1s good to separate these provisions into a new rule and to locate them at a place in
the rules where they are more hkely to be seen. A party who has a substantial constitutional
argument will want the government to come in early, to avoid the delays and burdens that may result
from late intervention. When there is a frivolous challenge, on the other hand, there is no need for
notice or certification. The court can uphold the statute and move on. Similar comments observed
that the district court can function as gatekeeper, refusing to certify an insubstantial question, and
avoiding the burden on the Attorney General of receiving notice of questions that will be rejected
even before the Attorney General might respond. There will be many cases with "non-sernous
questions."

The concern about inevitably failing constitutional questions was addressed by observing that
the Commuittee Note says that the court can reject the challenge during the period set for the Attorney
General to intervene. It also says that the court may grant an interlocutory injunction during this
period. Early notice will not add to delay, and often will expedite proceedings. Ifit would make the
notice and service burden seem less onerous to refer to a constitutional challenge rather than the
constitutional question, that change might be made. This observation was repeated later: reference
to a "challenge" rather than a "question” would "produce more wheat, less chaft.”

The question of sanctions returned. What is the sanction for failure to honor Rule 5.1
requirements? The response was that the situation would be the same as 1t is today with the Rule
24(c) statement that a party should notify the court. But this response was met with the suggestion
that a heightened duty — the party must file a notice, and perhaps must serve the Attorney General
—may invite heightened sanctions. A different perspective suggested that the court 1s able to decide
the constitutional question without separate notice when the question 1s raised for decision on the
pleadings, by motion, or at tnal. But creation ot a new duty to notify the Attorney General "creates
a greater injury." The Attorney General, moreover, will take seriously a certification from a court

The earlier observation about certification was repeated. In a majority of cases, the
Department does not get the required certification. The absence of certification 1s a real injury even
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when the challenge is rejected. The Department comes into the action late, perhaps only on appeal,
and is unable to shape the trial record. But, it was asked, why then should the Note say that the court
can reject the challenge before the Attorney General intervenes? Rejection will deprive the
Department of the opportunity to shape the record, just as much as would invalidation before
intervention. The Department does not want a 60-day treeze. Its interests are engaged only 1n cases
that involve substantial questions. But how can a Note trump a rule provision that requires a 60-day
period to intervene? Should the rule, 1f reconsidered, be amended to state specifically that a statute
may be upheld before intervention? And perhaps also to say that interim relief can be granted before
intervention?

The motion to reconsider was approved, 7 yes and 6 no.

Further discussion began by suggesting that "challenging” be substituted for "drawing into

question” in 5.1(a): "A party that files a pleading, written motion, or other paper drawmg mto

ton challenging the constitutionality of a federal statute or a state statute * * *." It was observed

that § 2403 requires the court to certify the fact that constitutionality has been drawn 1nto question;

using different words 1n Rule 5.1 cannot reduce the certification obligation, and the purpose of Rule

5.1 15 to support and advance certification. It might do to say "questioning the constitutionality,” but
it is dafficult to find any advantage in that formula over the statutory formula.

The question was again characterized as an effort to separate the few senous cases where
timely notice is important from the many where it is not

A new observation was made. Some states have statutes that require a party to give notice
to the state attorney general. Texas and Pennsylvania are examples. It might be useful to find out
how well these statutes work in practice.

Then it was asked what happens 1f the party serves the Attomey General, who does not
respond. Then the court certifies the fact of the challenge: can the Department intervene then?

And it was suggested that the party service requirement should be deleted. The court will
treat this as a 60-day freeze. The Note cannot properly say that the court can disrmss during this
period.

The Committee was reminded that some districts have local rules that require the party to
notify the Attorney General. If Rule 5.1 does not, these local rules will be invalid.

Y et another member renewed the observation that the burden of service by mail is slight, and
that early notice to the Attorney General will move the case along.

A motion was made to table the Rule 5.1 and parallel Rule 24(c) proposals. Time is not
available for adequate further discussion at this meeting The Standing Commuttee will be informed
that these questions are being held for further study.

Rule 6(¢)

Rule 6{e) provides three additional days to respond when service is made by mail, leaving
a copy with the clerk’s office, electronic means, or other means agreed to in writing. The means of
counting thesc additional days has been uncertamn A proposal to amend Rule 6(e) was published
to estabhish that the 3 days are added after the onginal period. Public comments, however, revealed
continuing ambiguity. The Appellate Rules Commuttee has worked on the same question as framed
by the Appellate Rules, and has urged that Civil Rule 6(e) should be adopted in a form that makes
it clear that the extension should be counted by rules that give the maximum additional time. This
resolution, so long as it 1s made clear, will conform to lawyers’ instincts to seek the longest time
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possible. And it will do no harm; the tires involved are seldom critical for any purpose other than
setting a clear deadline.

Two specific questions frame the inquiry. Suppose the original period ends on a Saturday.
Should Sunday and any intervening legal holiday be counted against the additional 3 days, even
though the original period would be extended under Rule 6(a) to the next day after Saturday that 1s
not a Sunday or legal holiday? The Appellate Rules Committee suggests that the 3 days should not
start until the original period would end without considering the 3 additional days. Thus if the last
day is a Saturday and the following Monday is a legal holiday, the original period expires on
Tuesday. Three days are then added — Wednesday, Thursday, and Friday as the final day to act.

The second question 1s illustrated by a period that ends on Friday. Should the following
Saturday, Sunday, and perhaps a legal holiday Monday be counted against the 3 additional days?
Again, the Appellate Rules Committec recommends that these days should be excluded for reasons
similar to the reasons that exclude them in counting periods shorter than 11 days.

Discussion of these questions began with support for extending time as liberally as can be
done. If the last day is a Friday betore Memorial Day weekend, three days are not really given if
Saturday, Sunday, and Memonal Day Monday are counted, requiring filing on Tuesday.

It was suggested that the rule might be made clear by distinguishing business days from
calendar days, but 1t was responded that the Civil Rules have not used these terms anywhere. The
Appellate Rules have adopted the calendar day term, but it would be nisky to import it into the Civil
Rules without a thorough review of all time provisions

It was agreed that the Civil and Appeliate Rules counting procedures should be the same.

It was agreed that the purpose to achieve the maximum extension atong with clear expression
can be achieved by recommending to the Standing Commuttee adoption of this modified version of
Rule 6(e):

(e) Additional Time After Certain Kinds of Service. Whenever a party must or
may act within a prescribed period after service and service is made under
Rule 5(b)(2)(B), (C), or (D), 3 days -— excluding intermediate Saturdays,
Sundays, or legal holidays —- are added after the prescribed period would
otherwise expire under [subdivision] (a).

The Committee Note will be revised, drawing on examples suggested by a draft Appellate
Rules Note. Thought will be given to adding a statement that the Rule 6(a} problem ot days when
the clerk’s office 1s inaccessible is adequately covered by Rule 6(a). Inaccessibility of the clerk’s
office does not bear on the ability to continue work on the response. Only ifthe office is inaccessible
on the day that ends the extended period should inaccessibility cause a further extension.

[After the meeting concluded the draft set out above was circulated to the reporters for the
Appellate Rules Commattee and the Bankruptcy Rules Commuittee. The Reporter for the Appellate
Rules Commuttee responded that there had been a failure of communication. The Appellate Rules
Committee preferred the counting method contemplated by Rule 6(e) as published: Saturdays,
Sundays, and legal holidays count 1n applying the three days added at the end of the oniginal period.
More than three "calendar days" are allowed only if the final day of the three-day extension 1s a
Saturday, Sunday, or legal hohday. Ifthat happens, the extension runs to the next day that 1s not a
Saturday, Sunday, or legal hohiday. The Bankruptcy Commuttee also prefers that approach because
it reduces the total time allowed, a matter of some importance in bankruptcy administration. Rule
6(c) was revised by deleting "— excluding intermediate Saturdays, Sundays, or legal holidays — ."

Civil Rules October 2004 Agenda: October 7



307
308

309

310
311
312
313

314
315
316
317
318
319
320
321
322
323

324
325
326

327

328
329
330
331

332

333
334

335
336
337

338
339
340

341

342
343

Draft Minutes
Civil Rules Advisory Committee, Aprii 15-16, 2004
page -8-

The revised version was submitted to vote of the Advisory Committee by electronic mail. The
revision was approved unanimously and was presented to the Standing Committee. |

Rule 27(a)(2)

The proposal to amend Rule 27(a)(2) 1s designed to correct an outdated reference to service
provisions of former Rule 4 that have no precise analog in present Rule 4. The few public comments
supported the proposal. Three style changes were recommended and adopted. As styled, the
Committee voted to recommend for adoption amended Rule 27(a)(2) as follows:

(2) Notice and Service. At least 20 days before the hearing date, the petitioner must
serve each expected adverse party with a copy of the petition and a notice
stating the time and place of the hearing omrtire-petition. The notice may be
served either inside or outside the district or state in the manner provided in
Rule 4. If that service cannot be made with due diligence on an expected
adverse party, the court may order service by publication or otherwise. The
court must appoint an attorney o represent persons not served in the manner
provided by Rule 4 and to cross-examine the deponent
notservedand if an unserved person is not otherwise represented. Rule 17(c)
applies if any expected adverse party is a minor or is incompetent.

1t was decided that the Commuttee Note need not be amended to offer advice on the problems
that might anise if a single attorney is appointed to represent unserved persons who may have
conflicting interests. The amended rule does not change the present rule 1n this respect.

Rule 45(a)(2)

The proposal to amend Rule 45(a)(2) was designed to ensure that a nonparty deponent have
notice of the method designated for recording the testimony. The Committee voted to recommend
the amended rule for adoption, with one style change to conform to the style adopted in the Style
Project after Rule 45(a)(2) was published for comment:

(2) A subpoena must issue as follows:

(a) for attendance at a trial or hearing, imrthemame-of from the court for the
district where the trial or hearing is to be held;

(b) for attendance at a deposition mrthemame—of from the court for the
district where the deposition is to be taken, stating the method for
recording the testimony; and

(c) for production and 1nspection, if separate from a subpoena commanding
a person’s attendance, trthenameof from the court for the district
where the production or inspection is to be made.

Supplemental Rules B, C

The proposals to amend Supplemental Rules B and C were recommended for adoption as
published.
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Discovery of Computer-Based Information

Judge Rosenthal introduced the report of the Discovery Subcommittee proposing rules to
regulate discovery of computer-based information. She began by renewing the Committee’s thanks
to Professor Dan Capra and the Fordham Law School for hosting the hugely successful February
conference on discovering computer-based information.

Discussions have continued "around the country" since the February conference. The
Discovery Subcommuittee worked hard and continuously to refine the proposals that provided the
framework for the February conference. The focus of discussion has advanced from the initial phase
1n which the question was whether the possible differences between computer-based information and
other information warrant adoption of new rules. Now it is recognized that new rules will be helpful.
The question has become whether the rules should simply express the better practices that are
emerging, or whether an attempt should be made to guide future developments.

The most immediate question has come to ask whether the time has come to publish
proposed rules for comment. Good reasons appear to go forward now. There is a growing demand
for rules, reflected in the emergence of local district rules addressed to discovery of computer-based
information. A few courts have local rules 1n place, and several more courts are considering rules.
This activity shows that judges and the bar want guidance. These initiatives also present the
continuing prospect that adoption of differing local rules by many courts will freeze disuniform
practices in place, impeding development of national uniformity. The publication process also is
important because public comment is critical. Litigants and lawyers live with these questions 1n
ways that outstrip their ability to educate judges. It may be important to seek comment on thoughtful
proposals even though it is not yet clear that they should be adopted as proposed.

Myles Lynk, chair of the Discovery Subcommittee, provided a further introduction. The
Subcommittee has worked deliberately over a period of years. It has heard from all segments of the
bar and bench. Many drafts have been considered, revised, and at times rejected entirely.
Alternative proposals are presented for discussion; one of the questions to be resolved is whether
alternative proposals should be published with respect to some of the areas that seem to deserve
adoption of some rule.

Professor Marcus introduced the specific proposals.
Rule 26(f) Conference Discussion

Perhaps the least controversial proposal, long on the table, has been to amend Rule 26(f) to
address discovery of computer-based information. The first step would amend Rule 26()(2) to add
evidence preservation to the topics to be discussed. Various formulations have been considered,
looking to "preservation of evidence," or "any issues relating to preserving discoverable
information."

A second step would amend Rule 26(f)(3) by adding a new subparagraph (C) to include
computer-based discovery in the subjects of the discovery plan. Subparagraph (C) inits current draft
form describes "any issues relating to disclosure or discovery of electromcally stored information,
including the form of production." (Rule 34(a) proposals would include a definition of
"¢lectronically stored information” as a term to be used throughout the discovery rules.) Parallel
changes would be made 1n Form 35 and 1n Rule 16(b}, including n the Report of the Planning
Meeting a description of the proposals for handling discovery of electronically stored information
and listing provisions for disclosure or discovery of electronically stored information as a permitted
subject for a scheduling order. This version of 26(f)(3) is "softer" than earlier proposals. By
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describing "any issues," it limits the need to discuss to cases in which the parties anticipate discovery
of computer-based information. There would be no need to discuss such discovery if it is not
expected. But the form of production should be discussed if such discovery is anticipated. Rule 34
proposals to be discussed later highlight the importance of resolving the form of production as early
as possible.

These imitial proposals have been noncontroversial.

Another addition to Rule 26(f)(3) would be a new subparagraph (D) addressing privilege
waiver. The form in the agenda matenals calls for a statement of party views "whether the court
should enter an order that facilitates discovery by protecting the night to assert privilege after
[inadvertent] production of privileged information.” It is hkely that this version should be amended
at least to include an explicit reference to party agreement, making it clear that the court order should
enter only if the parties agree The reference to "inadvertent” production is uncertain. The topic is
deliberately limited to "discovery," excluding disclosure — since disclosure addresses only
witnesses, documents, or hike information that a party may use to support its position, the problem
of inadvertent privilege waiver should not arise.

Discussion of these proposals began with the Subcommittee recommendation that 26(f)(3)(D)
should carry forward the reference to "inadvertent” production. The concern continually expressed
has addressed the production of privileged documents without realizing that they are privileged.
Belated assertions of privilege after deliberate production of documents known to be privileged have
not seemed to merit protection by new rule provisions.

The "madvertent” production question includes the familiar topic of "quick peek” agreements
and leads to the more general question whether party agreement should be required. These
agreements call for the parties to deliberately allow access to information that may include privileged
materials, so that the party who seeks discovery can determune just what information it actually wants
to have produced in discovery. Designation of the desired information then leads to privilege
screemng and logging only with respect to the materials that are formally produced 1n response to
the discovery requests. It is important that the rule require party agreement to these arrangements.
A court cannot be authorized to order production of information without the opportunity for
thorough privilege screening if a party objects. It may be that party agreement should not be required
for other forms of protective orders, such as the "clawback” provisions that allow belated privilege
claims after a party becomes aware that privileged materials have been produced. On the other
hand, it was observed that parties will resist "clawback™ provisions if they are not comfortable
enough with the arrangement to agree to it in the particular case. The producing party is the one who
is worried about an order to produce on terms that it has not agreed to; the recetving party 1s worried
about surrendering once-produced materials under "clawback™ terms that 1t has not agreed to.

The "quick peek” agreement was described as not inconsistent with a rule protecting against
mnadvertent production. A party providing materials for a quick peek will remove, and log, all
materials that are readily identified as privileged. The problems arise with respect to materials that
are privileged for reasons that do not readily appear on quick examination.

It was agreed that the (f)(3)(D) proposal should be revised to winclude "agreement of the
parties” as an element. It was noted that cases deahing with these agreements seem to arise when
parties to other Iitigation who did not join the protective agreement assert waiver.

It was suggested that the rule could be made broader if 1t did not refer to "inadvertent”
production, but instead referred 1n general terms to party agreements enforced by court order. That
would leave the parties free to devise and win court approval of innovative arrangements.
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But it was asked whether a broad rule would encourage knowing, "advertent" production of
privileged materials. The Subcommuttee thought the rule should deal with inadvertent production.

More generally, it was suggested that the purpose of this proposal, and many like proposals,
is to facilhitate discovery when a producing party knows the materials may include matters covered
by privilege but cannot easily identify them. Allowing preservation of the privilege by one means
or another can reduce costs and expedite discovery by supporting less agonizingly thorough privilege
screening. At the same time, it may seern nappropriate sermonizing to include in the rule text the
words suggesting that the purpose of the agreement is to facilitate discovery.

The "inadvertence" question reappeared with the observation that the proposals are not aimed
at deliberate "your eyes only" delivery of information. The difficulty of expression arises from the
fact that the production is not inadvertent. The producing party knows it is producing the
information. What it does not know 1s that some part of it 1s privileged. "Unintentional” does not
seem to resolve the ambiguity. "Inadvertent privilege waiver” might help, but it also might seem to
invoke the decisions that do permit recall of privileged information but only on condition that the
producing party worked hard to avoid the production of material not known to be privileged. A
simple reference to agreements that "protect against privilege waiver," on the other hand, might go
too far in allowing unnecessarily expansive agreements.

It was agreed that these problems should be addressed by revising the draft to read:

whether upon agreement of the parties the court should enter an order protecting the
right to assert privilege after production of privileged information;

It was asked whether this language would include production knowing that the information
15 privileged. One answer was that it does — the parties may deliberately choose to agree on a
protected exchange of privileged information to further settlement negotiations. Another question
was whether this language would provide protection against arguments for waiver made by persons
not parties to the agreement. The answer was that we do not know. Concern was expressed that a
rule this broad would encourage slip-shod privilege review. But it was responded that the purpose
1s to enable the parties to avoid the cost and delay of thorough screening. "We want to go as far as
we can.”

The agreement requirement was further supported by observing that the parties will not agree
to an agreement that allows clawback the day before trial. The combined requirement of party
agreement and court approval will ensure that the arrangements will be sensible in the circumstances
of the particular case. It was agreed that a court indeed has authority to approve such agreements.

It was observed that as proposed, the language does not directly forbid entry of an order
without party consent. A producing party might request entry of an order to speed up production,
despite resistance by the requesting party. The proposal does not take away any court authonty that
now exists. The reference to "agreement” 15 confined to the context of party discussion and
proposals. The aim 1s to encourage party cooperation that keeps the case moving. In this context,
"consent is the idea." It is good to have these problems addressed early, and the rule focuses party
attention on these problems. They may not agree. Without agreement, a party may move for an
order despite the lack of consent.

It was further observed that the draft approaches the questions of court authority and party
agreement indirectly. In 1tself, 1t only provides that a discovery plan must state the parties’ views
and proposals on these questions. Earlier drafts directly authorized "quick peek" orders on

agreement of the parties and with court approval. The (£)(3)(D) proposal does not in itself address
the law of waiver,
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The question returned: should a court be able to compel protection without party agreement
on terms that preclude effective privilege screening? The fear is that a court might compel "quick
peek" revelations over protest and without time to screen out even obviously privileged material:
"produce 1n two weeks." The fact that the order says that pnivilege will be protected on later review
does not adequately protect materials the party would never turn over under a party-planned "quick
peek" agreement. And it must be remembered that we do not know whether these orders will protect
against waiver arguments by nonparties; that is why we need party agreement.

A motion to delete from proposed Rule 26(f)(3)(D) any reference to party agreement failed,
5 yes and 8 no.

It was agreed that the Commaittee Note should say that this provision is modest. It does not
address the court’s authority to make orders absent party agreement. It simply focuses attention on
mechanisms that may be adopted by agreement to speed discovery and reduce screening costs.

An observer suggested that "production” 1s not as useful a word for the rule as "disclosure."
"Disclosure” would be used not in the sense of Rule 26(a) disclosure, but in the open sense of
showing information. A quick peek would be described as disclosure, not formal discovery
production.

The Committee voted to approve the proposal to add new language to Rule 26(f)(2) along
the lines proposed in the agenda materials, but referring to "preservation of discoverable
information.”

The Commuttee further voted to approve the proposal to add anew Rule 26(f)(3)(C) as shown
in the agenda materials

The Committee also approved the revised version of Rule 26(£)(3)(D) set out above, with the
corresponding changes in Form Rule 35 and Rule 16(b).

One comment was addressed to the draft Committee Note. Line 104 on page 9 ofthe agenda
materials refers to party discussion "whether the information is readily accessible.” Accessibility 1s
a recurring subject of debate in discussions of rules about computer-based discovery. But it may be
a good word in this neutral description of topics for discussion.

Rule 34(a): "Electronically Stored Information" as Document

The agenda materials, p. 16, lines 316-320, include proposed amendments of Rule
34(a)(1)(A) that include electronically stored information in the list of materials discoverable under
Rule 34’s "document" production provisions.

(1) any designated electronically stored information or any designated documents,
including writings, drawings, graphs, charts, photographs, sound recordings,
images, and other data or data compilations in any medium, from which
information can be obtained either directly or after the responding party
translates it into a reasonably usable form, * * *

Rule 34 seems to be the place for this recogmtion of computer-based information. The
"electromcally stored information” term is used throughout this package of proposed amendments,
with Committee Note reminders that 1t has the same meaning when discovery is sought through
depositions {most obviously Rule 30(b)(6) depositions), interrogatories, and requests to admut.

"Information" 1s a better word than "data" when referring to electronically stored things. The
object of discovery is to acquire information.
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"Images" are added to the list of discoverable items to ensure that all forms of information
are reached. "[I]n any medium" is added n a sirmlar effort to achieve a comprehensive catalog.

In addition, Rule 34 1s amended throughout to provide for testing and sampling of documents
and other information. The Style Project considered adding these words to reflect the need to test
— or perhaps to sample — "document" information. Testing the authenticity of a document is a
clear 1llustration. The Style Subcommittees concluded that this change was beyond the reach of the
Style Project, but that it seemed desirable.

As (a)(1)}(A) is drafted, it is not clear whether a request for "documents” would include
electronically stored information. The draft does not define electronically stored information as a
document, and indeed seems to separate it from documents.

The first question was whether embedded and metadata are included in "electronically stored
information.” This term does not exclude such "hidden" data — information stored in the computer,
but not "visible on the screen” in routine use of the application software. To the contrary, embedded
and metadata are included. The Subcommittee thought about other terms such as "recorded" or
"retrievable,” but settled on electronically stored information. If it 1s stored and can be retrieved, it
is discoverable. The decision to make such information discoverable does not mean that it always
must be produced. Discovery is limited by all present limits, and also by any new limits that may
be adopted to focus specifically on electronically stored information.

It was suggested that "in any medium"” 1s a "bad intensifier.” But these words were defended
as an important part of the project. Technology changes rapidly and unpredictably. We cannot know
what will emerge. The point is to ensure that discovery is not defeated by unforeseen gaps in Rule
34 language It was agreed that "in any medium" should remain n the rule.

Style changes were discussed. One would invert the order, so (a)(1}(A) would refer to "any
designated documents or any electronically stored information." Or "designated” might even be
moved into the preface: "to produce * * * the following designated items * * *." The important thing
is to be clear that whatever form the information takes, the duty to produce is shaped by the
requesting party’s duty to designate.

Another style suggestion would restore em dashes to set off the examples: "any designated
electronically stored information or any designated documents; — including * * * — from which
information can be obtained * * *."

A broader style suggestion was that "document” should be defined to include electronically
stored information. [t must be clear that a request for "documents" embraces electronically stored
mformation even when the request does not separately refer to electronically stored information.
Many reported decisions now say that electronically stored information 1s a document; why should
we not embrace those decisions? Although many judges have become familiar with computer-based
discovery, many others still need to be educated 1n these topics. These observations were met with
the concern that the rule should not stretch the definition of document "beyond any natural meaning."
A data base, for example, 1s not much like a "document” 1n any conventional sense. It 1s simply a
store of data that change continually. What emerges from it depends on what question 1s put to 1t.
There are no formed "documents” in 1t. The conclusion was that "all we need 15 to be clear." The
draft 1s clear The Commuttee Note can say that the response to a request for "documents" must
include electronically stored information,

Rule 34(b): Form of Production

The form of producing electronically stored information seems to be a frequent source of
contention and difficulty. The proposed amendments of Rule 34(b) address these questions 1n part.
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The requesting party "may" request a form for production, and the responding party must produce
or object. No standard is provided for resolving the objection. If the requesting party does not
specify a form of production, the responding party may choose between defined options.

The provision for request and objection, with slight modifications from the form in the
agenda materials, would read:

(b) Procedure.
(1) Form of the Request. The request:

(A) must describe with reasonable particularity each item or category of
items to be inspected;

(B) must specify a reasonable time, place, and manner for the inspection and
for performing the related acts; and

(C) may specify the form in which electronically stored information 1s to be
produced.

(2) Responses and Objections. * * *

(B) Responding to Each Item For each 1item or category, the response must
either state that inspection and related activities will be permitted as
requested or state an objection to the request, including an objection
to the requested form for producing electronically stored information,
stating the reasons.

The first question was whether the requesting party should be required to state a desired form
of production. That alternative was rejected by the Subcommittee because the requesting party may
not know what 1s possible, and for that matter may be indifferent between the apparent alternatives,
The Rule 26(f) proposals direct the parties to discuss the form of production; agreement often will
follow.

The provision for situations in which the requesting party does not specify a form of
production would be a new Rule 34(b)(2}(D):

(D) Producing the documents or electronically stored information. Unless
the parties otherwise agree, or the court otherwise orders,

(1) A party producing documents for inspection must produce them
as they are kept in the usual course of business or must
organize them and label them to correspond to the categories
in the request.

(i) If a request for electronically stored information does not specify
the form of production under Rule 34(b){(1)(B), a party must
produce such information 1n a form in which the producing
party ordinarily maintains it, or in an electronically searchable
form. A party producing electronically stored information
need only produce 1t in one form.

Discussion of these provisions began by noting that the reference to "electromcally searchable
form” was devised by the Subcommittee and may not be the most useful phrase. TIFF and PDF
formats are not, or may not be, electronically searchable. It was pointed out that "electronically
searchable form" suggests orgamization in a form searchable by word, concepts, or the tike. TIFF
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images often are accompanied by a data base that 1s searchable and that leads to the documents. An
alternative phrase might be something like "searchable using electronic or automated methods." Or
it might be "information recoverable by electronic search methods." Or "electronically searchable
form” would be neat. The idea is there, but the expression 15 tentative. It may prove useful to
publish with alternative phrases. This suggestion was approved. The Committee Note can observe
that the concept requires that the form be "reasonably” searchable. An observer suggested that the
Note also should say that the searchable form need not include embedded or metadata.

The reference to the form in which the information is normally maintained seems to
emphasize "native format” production, a sensitive subject. Suggestions have been made for a more
flexible rule that would allow the responding party to choose any form 1t wants. One rejected
alternative would have permitted the responding party to produce the information "indexed" to
correspond to the categories of the request. This alternative was rejected because it might impose
great burdens. Library scientists view "indexing" as word-searchable, perhaps not a problem, but
electronic discovery professionals think of indexing as a list of documents already there. The
proposal advanced here was a balance among options that should be available at low cost.

It was asked whether the rule should offer a third option — production of the information
printed out. That practice is often followed now. A response was that printed production works in
simple cases, but "1s not fair in the complex cases.” There 1s no reason to impose the costs of non-
clectronic searching on the requesting party. "A paper dump can be a huge expense for no reason."
The rejoinder was that the rule allows the discovering party to request an electronic form. The limit
of this alternative, however, 1s that the requesting party may not know what forms are available to
the producing party. On the other hand, the requesting party can ask for paper production, or the
parties can agree on 1t.

The lack of any direction for resolving an objection to the form of production was pointed
out. What if the requesting party demands "native format" and the producing party objects? The
answer 1s that the court will decide.

Rule 37(f): "Safe Harbor"

Parties that store vast amounts of information in electronic systems have begged for some
form of safe harbor to protect against spoliation charges. FElectronically stored information is
routinely lost. Loss arises because systems designed for business purposes deliberately delete
information on planned terms. Loss also arises as information that has been "deleted" is overwritten
in the random and unpredictable operation of the system. Once the prospect of litigation appears,
moreover, it is ditficult to design a litigation hold that provides assured retention of discoverable
information on terms that do not freeze all use of the system.

The agenda matenials include two alternative forms of a new Rule 37(f) that would provide
some limited protection by way of hmiting the use of discovery sanctions for failure to produce
electronically stored mformation that was destroyed despite reasonable steps to preserve it. It may
be desirable to publish alternative proposals if it 1s found appropriate to publish any proposal on this
topic.

The problem has been addressed through discovery sanctions because 1t has seemed difficult
to craft a Civil Rule that imposes affirmative duties to preserve information

One aspect of the drafting difficulty is that often the requested information is "not completely
gone." Lengthy and expensive computer forensic efforts may be able to retrieve 1t — the question
often is cost, not total inability to retrieve
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Whatever is done, it should be clear that any discovery rule does not address the imposition
of sanctions for violating preservation duties imposed by statute or regulation.

The first alternative Rule 37(f) draft focuses on reasonable steps to preserve electronically
stored information. Examples of reasonable behavior are given. The draft says, among other things,
that a person acts reasonably if it preserves information maintained in the usual course of its
regularly conducted activities if the information appears reasonably likely to be discoverable in
reasonably foreseeable litigation, and by routinely and in good faith operating its electronic
information systems, unless 1t willfully or recklessly deletes or destroys the information. It also
provides that a person who acts reasonably remains subject to sanctions 1f it violates a court order
that requires preservation, and might provide that discovery sanctions are appropriate for violating
a statute or regulation that requires preservation.

The second alternative is more streamlined, focusing directly on reasonable steps to preserve
information that the person knew or should have known was reasonably likely to be discoverable in
reasonably foreseeable litigation, on normal operation of the information system, and on absence of
a court order — or perhaps a statute or regulation - requiring preservation. The focus 15 on the need
to impose a "litigation hold," on ordinary operation of the system, and on court preservation orders.
This alternative may not give as much protection to the producing party, in part because it does not
seek to supplement the requirement of reasonable steps to preserve by looking for willful or reckless
destructton.

One important drafting question anses from the extent of the sanction protection. Each
alternative begins: "A court may not impose sanctions [under these rules] * * *." If "under these
rules” is included, the way 1s left open to impose sanctions as a matter of inherent power and
common-law authority. Spoliation instructions are the most obvious illustration — they commonly
are explained in terms that do not draw from Rule 37. (Rule 37(c)(1), which does provide for
spoliation nstructions, does not reach the present problems.) If this himit remains, the safe harbor
is not very comforting. On the other hand, at least the Private Securities Litigation Reform Act
includes provisions directly aimed at preserving information for discovery, with "appropriate”
sanctions for willful failure. See 15 U.S.C. § 78u-4(b)3)C). The Subcommittee does not wish to
propose a rule that might supersede this statute or any other like it. Nor does it wish to proposc a
rule that would become a definition of what sanctions are "appropriate” within the statutory terms.

The concern that proposed Rule 37(f) intrudes on the area of spoliation rules was discussed
further. The alternative drafts speak to preservation obligations before an action is even filed.
Courts do impose sanctions for pre-filing destruction of evidence. But that does not of itself justify
a rule that seems to create preservation duties before an action 1s filed. The Commttee has been
reminded repeatedly about the dangers of attempting to create an explicit preservation requirement.
The reasons for addressing these problems, however, arise from the nature of electronic information
storage systems. These systems routinely delete data. Business needs require such designs. The
Subcommuitee decided that we should not— perhaps cannot — attempt to create direct preservation
rules. But there is a need for a safe harbor. It would be good to draft a rule, if it can be done, that
offers protection to a party who behaves reasonably, recognizing that reasonable preservation
obligations may arise at some point before an action is actually filed.

It was observed that if Rule 37(f) is limited to sanctions "under these rules," it may be a null
set, The rules do not now provide sanctions directly for destroying discoverable information. There
also 18 a question whether an Enabling Act rule can properly address conduct before an action 1s
filed. Similar questions were raised dunng the work to develop Federal Rules of Attorney Conduct,
and never fully resolved. Generally the Rules take hold with the commencement of an action and
apply to events after that. The draft seems to address pre-complaint obligations. It may overlap with

Civil Rules October 2004 Agenda: October 7



698
699
700
701
702

703
704
705
706
707

708
709
710
711
712
713

714
715
716
717
718

719
720
721
722
723

724
725
726
727
728
729
730
731
732
733
734
735
736

737
738
739
740
741
742

Dratt Minutes
Civil Rules Advisory Commuttee, April 15-16, 2004
page -17-

obligations imposed by rules of professional responsibility. There 1s developing spoliation law that
addresses pre-filing conduct. But proposed 37(f) addresses discovery, not evidence. And without
addressing pre-filhing conduct, it would not do very much. It does not impose any affirmative
obhigation. Allit does is to make it clear that a party who undertakes reasonable preservation steps
"is better oft."

It was observed that Rule 37(b) sanctions are hmuted to circumstances in which a party has
violated a court order to provide discovery. Rule 37(f) seems to go beyond that, addressing — and
negating — sanctions when there is no court order. But Rule 37(b) addresses the sequence of
discovery request, objection or noncompliance, order to provide discovery, and disobedience. Rule
37(f) would address failure to comply with a preservation order.

An observer suggested that the drafts go too far when they speak of "reasonably foreseeable
litigation." The focus should be on the reasonable foreseeability of the action in which discovery
15 sought. Many enterprises engage in activity that foreseeably will give rise to litigation 1n broad
general terms that do not focus on any specific action — a firm researching a new drug produect, for
example, can foresee that if the product should one day be marketed there will be later litigation
about the product. Even short of that, "reasonably foreseeable" may be too open-ended.

Another observer asked what there was in the rule that would prevent an enterprise from
designing an information program that automatically destroys everything every few days? The
response was that businesses design information systems for their business needs, and business needs
require preservation of much information for long periods. A similar question asked whether
adoption of some version of Rule 37(f) would cause enterprises to change their retention practices.

The focus of the proposals 1s on the propositions that a party cannot produce what 1t does not
have, but that the obligation to cooperate 1n discovery entails an obhigation to preserve. Courts have
imposed spoliation sanctions on parties who have lost electronic information. If information is
destroyed before the events giving rise to lifigation have occurred, on the other hand, spoliation 1s
not likely to be found.

It was asked whether the proposals really add anything to the law. They seem simply to
provide guidelines. People frequently express fear of spohation sanctions, but the cases do not seem
to impose sanctions where the proposals would defeat sanctions. On the other hand, the Second
Circuit Residential Funding case says that spoliation sanctions may be imposed for negligent
operation of the usual information system. Perhaps the problem is not so much imposition of
sanctions for negligent spoliation --- although the cases are coming up — as 1t 1s one of widespread
paranoia in government and business that the only way to avoid spoliation sanctions is to "keep
everything." The scope of the "litigation hold" is a real concern Several lawyers, particularly
corporate staff counsel, want reassurance that 1t suffices to address a litigation hold to the sources
that are likely to have discoverable information Rather than create a mirror image of all of the
information available throughout the organization, worldwide and on all of countless different (and
often incompatible} information systems, they believe they should be protected 1f the hold preserves
information in the sources likely to relevant to the particular litigation.

It was noted that a sate harbor of any sort 18 likely to operate in fact as a preservation rule.
"There is a strong gravitational pull.” Is the rule intended to command an end to routine destruction?
Or, 1n the version that speaks of preserving information routinely maintained, is it intended to say
that once you destroy the information it is no longer mantained? Should we focus instead on
information that you do not regularly maintain? Alternative 2 does not have this word trap. The
focus should be on the duty to intervene reasonably 1n the operation of the system.
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A third alternative draft was handed out at the meeting. This draft focused directly on the
duty to preserve by prohibiting sanctions if the party took reasonable steps to preserve imnformation
that was destroyed in the normal operation of 1ts electromic information system. The focus on the
duty to preserve was supported. But 1t was suggested that there is an ambiguity 1n "information”:
do you have to preserve a back-up tape, for example, when you do not know whether it has
discoverable information? Is this question answered by the himit to "reasonable” steps? A discovery
request might be for the e-mail messages of an identified person. The responding party behieved that
they were preserved, not knowing that the person had deleted them, and recycle the back-up tape
innocently. That could be reasonable behavior. Reasonable steps do not always preserve everything.
Things slip through. That 1s the point of the safe harbor.

A preference was expressed for "alternative 2, in one form or another."”

An observer suggested that the focus should be on reasonable steps to preserve, but that
sanctions should be available only for willful or reckless destruction. In addition, it 1s too broad to
speak of preserving information "reasonably likely to be discoverable in reasonably foreseeable
litigation™; it should be: "when it knew or should have known that the information was reasonably
likely to be discoverable in the action." [t was responded that there may be situations 1n which
information should be preserved because 1t 1s reasonably apparent that it will be discoverable.
Negligent failure to preserve should not be within a safe harbor. On the other hand, sanctions may
not be appropnate if trivial information is negligently lost. In further response, it was noted that
"alternative 1" leaves a gap between reasonable preservation and willful or reckless destruction.

An illustration was suggested. A plaintift claims employment discrimination. The plaintiff
interacts at work with a small number of people. Once the claim is made, the employer can foresee
litigation. It may be reasonable to preserve electronically stored information relevant to the people
who 1nteract with the plaintift, without preserving all of the employer’s electronically stored
information. These are "reasonable steps." But what 1s reasonably likely to be discoverable? The
full scope of Rule 26(b)(1)? The plaintiff is employed in the Chicago branch of a company with
worldwide operations; focusing preservation on information in Chicago 1s different from focusing
on information in the Shanghai branch, at least 1f the plaintiff has had no traffic with the Shanghai
branch. As to the Chicago information, reasonable preservation may at times require that back-up
tapes be preserved. And 1t was suggested that "house counsel can understand what is reasonably
likely to be discoverable."

Discussion returned to the difficulty of focusing on when a party should have known that
hitigation would be brought. Perhaps this thought should be expressed by looking to a pending action
or a specific action that is reasonably anticipated. But there is a comphcation — once information
has been preserved for a foreseeable action, there may be a duty to search it to respond to discovery
1in a different action.

Turning to a broader view, 1t was said that "anything we do will disappoint a lot of people
who want more guidance and more protection than we can give them. But this is a response to a
discovery problem, and 1s within the proper province of'the discovery rules. There1s alot of concern
in the bar with ‘gotcha,” with the disproportionate consequences of deleted information.”

Support was expressed for alternative 2, but with the suggestion that there 1s a problem in
referring to "the normal operation of the person’s electronic information system.” Many people do
not have an electronic information "system." The response was that a "system" exists even for a
person who has no document retention or destruction policy at all. The electromc system itself —
the soflware programs that direct the hardware — routinely deletes information. "You do have a
system — 1t 15 Windows, Linux, whatever.” We need an expression that encompasses both the
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clements of the programs that are designed to delete information according to the user’s particular
policies and also the elements designed into the programs by the programmers.

It could be urged that once the rule requires reasonable steps to preserve it is redundant to
refer to loss through normal operation of the system. But 1t was responded that the emphasis on
normal operation gives direction and focus. If you know how your system operates, that bears on
what you need do for reasonable preservation. This provision should focus on the problem of
automatic destruction that occurs without human intervention at the time of destruction.

Another question is whether the "no sanctions” rule should address a "failure to preserve” or
a "failure to produce.” Since the focus is on discovery sanctions, not creation of a specific
preservation duty, the more natural focus is on failure to produce. (It was pointed out that it has been
argued that a judge can impose sanctions for failure to produce something that did not exist at the
time of the discovery request.)

A separate problem was raised in both Rule 37(f) alternatives. Should the rule include an
exception so that 1t does not prohibit sanctions when a statute or regulation requires preservation of
information that has been destroyed by automatic operation of an information system despite
reasonable efforts to preserve the information? An exception of this sort may erode the value of the
safe harbor. Failure to include the exception would not mean that the rule prohibits other authorities
from imposing sanctions for violating the statute or regulation Only discovery sanctions would be
barred by making the statutory or regulation violation irrelevant.

It was urged that there 1s a duty to preserve any information that a statute or regulation
requires to be preserved. "The duty exists; we should be able to enforce it through discovery
sanctions. This 1s just like failure to obey a preservation order "

An observer suggested that the violation of a statute can figure into the determination whether
reasonable steps were taken. Referring only to "routine” operation of the system seems to go to the
state of the art.

The mode of referring to information-preservation statutes and regulations also is a problem.
An astonishing welter of statutes and regulations, state and federal, require preservation of enormous
amounts of information for purposes that have nothing to do with discovery. At least one statute,
however, specifically directs preservation of information for discovery purposes. The Private
Securities Litigation Reform Act, 15 U.S.C. § 78u-4(b)(3)(C), directs preservation of relevant
documents, data compilations, and tangible objects "as if they were the subject of a continuing
request for production of documents from an opposing party under the Federal Rules of Civil
Procedure." The statute further states that an party aggnieved by a willful failure to comply "may
apply to the court for an order awarding appropriate sanctions.” Should we attempt to incorporate
only the discovery-specific preservation statutes and regulations, or should all information-
preservation statutes and regulations be referred to in the rule? Some of the draft language elevates
all statutory duties to the same status as a specific discovery preservation order entered in the
particular case.

Another question was raised by asking whether the rule should protect against loss of
information by normal operation of the system, or instead should be limited to normal "good faith"
operation. An observer suggested that "normal” is needed; the addition of "good faith" would be
welcome. This issue returned later with the question whether "good faith" adds anything to the
requirement that the destruction occur in routine operation of the system.

The Rule 37(f) discussion was brought to a point by asking whether a proposal should be
published for comment. [fyes, drafting decisions will remain to be made. The question was framed
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by a question whether anything like this 1s needed. Is there something about computer-based
discovery that forces us to act? If the proposal essentially reflects existing case law, is it needed?
If it goes beyond existing case law, is 1t appropriate”? The response was that the Subcommuttee has
worked hard on this proposal. The topic is sufficiently important to warrant publication, so that the
public comments can be taken into account in deciding whether to adopt any such rule. Publication
is appropriate without taking sides on the final determination whether to adopt any version of a "Rule
37(f)." In further response, 1t was noted that the current proposal pretty much tracks existing
decisions, but there is no way to predict what future decisions will do. It also was pointed out that
the problem of automatic destruction is not limited to the huge information systems of huge
enterprises. Itis a problem for the personal computer at home. "We want to say it’s OK to put it on
a CD and carry on with family use of the computer " The response in other circumstances might be
quite different, including seizing the computer. The home computer is different from the box of
letters or other papers at home — people do not understand how their computers routinely delete
information. For that matter, surveys repeated over several years have shown that 60% of American
businesses do not have routine document preservation procedures, and that staff counsel are not
confident that their attempts to effect preservation will work. There 15 real benefit in reassunng
parties that if they respond to litigation reasonably, they will be protected.

Two new alternative versions of Rule 37(f) were prepared overnight and were discussed on
Friday moming. The general approach of both versions was the same. They focus on automatic
operation of a "system,” including a single computer as the "system,” and on taking reasonable steps
to preserve evidence. Neither alternative provides as much protection or direction as some people
want. It would be possible to add still more explicit terms: "If a person takes such reasonable steps
it may continue to operate its routine electromc information system.” Many people at the Fordham
conference suggested language similar to this. But 1t was asked whether this thought should be put
in the rule. It seems a truism, and may prejudge specific situations.

It also was noted that each of the new alternatives looks to the "failure to produce," not
"failure to preserve.” At the same time, the first alternative also refers to a failure to preserve, and
may be the better alternative for that reason.

The first question was whether either alternative really accomplishes anything. When each
says that "a court may not impose sanctions if," it also says that if you act reasonably to preserve
information and otherwise operate your information system 1n its routine manner, you are ok. The
answer was that Rule 37(f) 1s a good place to tell people that they must have a litigation hold. This
provides valuable guidance beyond anything that appears 1n the rules now. In addition, the reference
to violating a court order "gives an alert to other parties, and supports a Committee Note that a party
who wants a more specific preservation order may ask for it." The decision whether to enter a
preservation order will be informed by considerations similar to those expressed in the rule, but also
may be guided by other concerns.

The same concern was repeated: the rule should do more. In the proposed forms it only
assures results that would occur anyway — sanctions are not imposed on people who act reasonably
to preserve discoverable information. And the reply was the same — the drafts define as reasonable
the routine operation of the information system For that matter, the drafts suggest that sanctions
may be appropriate for failure to exercise reasonable care.

A renewed attack was faunched on the language that implies that reasonable care does not
defeat sanctions if the destruction of information violates a "statute or regulation.” The contrast to
violating "an order 1n this action” is marked. A specific preservation order gives clear guidance
Violation of a statutory duty owed to someone not a party for purposes that have nothing to do with
this litigation will lead to "gotcha” tactics. The structure emphasizes this. Safe-harbor protection
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1s demied 1f information was deleted in violation of a mining regulation in one state that requires an
employer to retain all employment records for ten years, even though deletion occurred automatically
after two years, before there was any reason to anticipate the present litigation or for that matter
before the events that gave rise to the present litigation. Violation of the duty to the state that
adopted the regulation should not control access to the safe harbor. The focus should be limited to
a statute that requires preservation for purposes similar to the present action. An example would be
an SEC regulation that requires preservation of information that is relevant in an action for securities
fraud. Even that may be overbroad if it implies that the existence of the statute puts the world on
notice that litigation 1s foreseeable.

So it was asked whether a party who violates an IRS regulation requiring that records be
preserved should be outside the safe harbor even if the destroyed records are not those sought 1n
discovery The answer was that only destruction of information discoverable in the action should
lose the protection.

In like vein, it was suggested that the effect of a statutory violation on safe-harbor protection
is similar to the question whether a statute 1s intended to create a private remedy. This question is
particularly pointed when the statute is not aimed at preserving information for discovery 1n civil
litigation.

A related question was whether reasonable behavior should be protected even if a statute or
regulation 1s violated. Suppose discoverable information 1s destroyed 1n the routine operation of an
information system after a party has taken reasonable steps to preserve 1t: should the safe harbor be
available? One consequence may be an incentive to seek protective orders to provide increased
protection against destruction.

It was protested that "you cannot give a safe harbor to a law breaker.” The PSLRA requires
preservation. A statute 1s as important as an order. But it may be appropniate to limit the reference
to a statute or regulation that somehow 1s "relevant” to the particular litigation. One form would be
to look to the statutory violation only if the lost information is relevant to the 1ssues in the action.
It should be remembered that denial of a safe harbor does not require that sanctions be imposed. The
court still has discretion on the sanctions question, and may refuse to impose any sanction 1if the
statutory violation does not seem important in the circumstances.

It was suggested that the reference to violation of an order in the action should be made more
precise, referring to an order "to preserve information.” And it was asked whether reasonable
behavior may be a defense to violation of a preservation order. Suppose a preservation order is
entered, the party takes reasonable steps to comply with the order, but the steps fail — the system
continues routine destruction of order-protected information. The answer 1s that the routine
destruction is not in the safe harbor. The reasonableness of the attempt to comply will figure in the
decision whether to impose a sanction and the choice of sanction, but there is no safe-harbor
protection

The question of willful behavior returned. If a party cannot produce destroyed information,
and the destruction was not willful, do we want to leave the door open for sanctions even as a matter
of discretion? Do we want to allow sanctions whenever the destruction was negligent, as a condition
for carrying on routine operation of the information system? Or should we limit sanctions to willful
or reckless destruction?

Another question renewed the earlier "good faith” discussion. It was suggested that a rule
can address a hitigation hold only by requiring that 1t be reasonable. The lack of reasonable care 1n
fashioning a litigation hold 1s neghgence, and good-harbor protection should not be afforded for a
neghgent attempt. It1s very difficult — and probably impossible — to provide simultaneously that
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a litigation hold affords safe-harbor protection only if it is framed with reasonable care, but also to
provide protection if information was destroyed without willful or reckless behavior. An observer
suggested that "good faith" should be addressed to the steps to preserve, as one aspect of reasonable
behavior. The resolution may be that the standard for safe-harbor protection is reasonable behavior.
If the lack of reasonable care — negligence — ousts safe-harbor protection, state of mind is relevant
to the decision whether to impose a sanction and the choice among possible sanctions. A merely
negligent failure to preserve imnformation that likely was unimportant may escape any sanction.
Willful destruction of important information may meet the most severe sanctions.

Another recurring question asked whether the Enabling Act supports a rule that addresses
preservation before an actton is filed. It was suggested that to some extent Rule 11 addresses pre-
filing conduct, but noted that Rule 11 regulates conduct directly atmed at filing an action. Operation
of an information system before filing ordinarily is not directed to unfiled litigation.

The discussion conctuded by finding a consensus that some version of Rule 37(f) should be
recommended for publication. The Subcommttee will frame specific language that the full
Commuttee will review by mail in time for submission to the June Standing Committee meeting.

Prvilege Waiver. Rule 26(b)(5)(B)

In addition to the discovery-conference provisions proposed as Rule 26(£)(3)(D), the agenda
materials include the broad suggestion that a joint project on privilege waiver might be undertaken
with the Evidence Rules Commuttee. Independently of any joint project, there is a proposed Rule
26(b)(5)(B) for recapture of inadvertently produced privileged information:

(B) Privileged materials produced When a party produces information without
intending to waive a claim of pnivilege it may, within a reasonable time,
notify any party that received information of its claim of pnivilege. After
such notice, the requesting party must promptly return or destroy the
specified information and any copies to the producing party, which must
comply with Rule 26(b)(5)(A) withregard to the information and preserve the
information pending a ruling by the court.

This proposal does not address the question whether production has waived a privilege. It
merely provides a procedure to address the waiver question when a party turns over information that
was not identified as privileged and later realizes that the information was privileged.

It was noted that the obligation to return or destroy is meaningless unless 1t implies an
obligation not to use the information. Use 1s proper only after the requesting party obtains an order
to produce, although it may be proper under the rule to rely on knowledge of the produced
information in arguing that it is not privileged.

A related observation was that the rule could be read to say that the producing party does not
lose a privilege until another party gets a ruling that the privilege was lost.

It was urged that the rule should go at least this far. Indeed, the rule should go farther unless
the Evidence Rules Committee objects. Even 1fit does not go farther, the rule should say something
about waiver — 1t should say that production 1s not a waiver. The Texas clawback rule has worked
well for several years

It was noted that the proposed rule could operate 1n conjunction with a "quick peek"
agreement and order. Because a quick peek is provided knowingly, the rule properly refers to
production without intending to waive and the Committee Note should not refer to inadvertent
production,
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It was asked whether the rule should refer to "person” rather than "party," so as to protect a
nonparty who produces material and also to provide recapture from a nonparty who recetves
privileged information from a party. This 1ssue was taken under advisement. Rule 45 may provide
adequate protection for a nonparty. And 1t may be difficult to justify a rule that reaches a nonparty
who receives information from a party apart from requiring the party to use best efforts to recapture
the information.

The proposal does not affect the burden on the requesting party to persuade the court that the
information 1s not privileged or that the privilege has been waived. So if the applicable rule 1s that
any production is a waiver, regardless of intent or the care taken to protect privileged information,
there 1s a waiver. The rule only recognizes the burden on the requesting party.

The Committee approved a recommendation that a Rule 26(b}(5)(B) be published for
comment, subject to further style improvements by the Subcommittee and — if feasible — review
by the full Committee.

The Commuttee also recommended further work on privilege waiver in tandem with the
Evidence Rules Committee.

The Distinctive Burdens of E-Discovery. Rule 34(a) or 26(b)(2)

Many voices have urged, with increasing vehemence, that the burdens imposed by discovery
of computer-based information are so distinctive as to require separate protective rules. The agenda
materials include alternative proposals allocated to Rule 34(a) or to Rule 26(b)(2). The common
question is whether the need for court control should be identified 1n a way that resembles, but is
distinct from, the "two-tier"” scope of discovery established by Rule 26(b)(1). Should we require a
court order for production of computer-based information that otherwise would fall within the scope
of party-managed discovery in Rule 26(b)(1)?

The first two alternatives would add a new Rule 34(a)(3). One would provide for discovery
of information reasonably accessible to the responding party, with additional discovery of
information not reasonably accessible on court order for good cause. The second would provide for
discovery of information routinely maintained in the usual course of regular activities, with
additional discovery of information not routinely accessed or maintained on court order for good
cause.

The argument for locating this provision in Rule 34 1s that the problem lies with Rule 34
"document" production. The advantage of focusing on what is routinely maintained is that 1t may
be more difficult to determine whether information is reasonably accessible. There is a question,
however, whether the reference to information not routinely accessed includes embedded and
metadata. But reasonable accessibility may be a more functional approach. Either way, the idea1s
to identify a line separating what 1s automatically discoverable from what is discoverable only on
order after showing good cause.

Sumlar variations are provided for Rule 26{b}(2). The first two are framed as a new factor
(iv) n the part framed by the Style version as 26(b)(2)(B). The second two frame the same
alternatives as a new 26(b}(2)(C).

The first view expressed was that the two-tier approach should be framed as part of Rule 34,
and as the version that looks to routinely maintained information. "We need some presumptions”
because "there is so much available " We should require some level of good cause to get to
information that is expensive to retrieve. But we should not link the question to the proportionality
test of Rule 26(b)(2); that would shift the playing field too much. Nor is there any need to cross-
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refer, as the drafis to, to Rule 26(b)(2). We all know it is there. At the same time, it was recognized
that "reasonably accessible” is the reason for having a two-tier system.

The rejoining view was that this protection belongs in Rule 26(b)(2) in some form. The
burden of retrieving electronically stored information 18 not unique to Rule 34 production. An
organization asked to provide deponents who can testify to information known or readily obtainable
by the orgamzation will be charged with an obhigation to retrieve electronically stored information
and drill its designated deponents on the information. Any party asked questions by interrogatory
will be obliged to search its electronically stored information 1n preparing answers — and if we
afford less protection for Rule 33 respondents, discovery requests will shift to interrogatories.

This view was accepted, leaving the question whether the protection should become a new
item (iv) supplementing the three present 26(b)(2) items, or should be stated in a separate
subparagraph (C). Location as a new subparagraph (C) may make 1t easier to understand, and will
avoid any possible confusion arising from the statement 1n (b)(2)}(B) that the court "must" limit
discovery when item (1), (i1), or (i11) appears.

It was suggested that the focus should not be on how hard it is to get the information —
"reasonably accessible” — but on where a person usually goes to look for things. "Most information
15 there.”

The two-tier approach was opposed. Recognizing that there is a lot of electronically stored
information, and that retrieval can be expensive, the overriding concern 1s that we should not shift
the basic assumption of discovery. The system operates on the assumption that a party who has
information should carry the burden of showing reasons why it should not have to produce the
information. The system should not work so that a producing party can avoid this burden by simply
saying "second tier " If the requesting party is forced to show that the information 1s reasonably
accessible, or to show that the information is routinely maintained and routinely accessed, the
expense and delay can be prohibitive. The motion will require "discovery on discovery,” and expert
inquiry and testimony. This will be the only way to show that information in fact is reasonably
accessible. Small plaintifs will be driven out of court Adequate protective tools are available now
through Rules 26(b)(2) and 26(c).

Support for the two-tier approach was expressed again in terms of the enormous burdens that
may arnise from discovery of electronically stored information. The problem is aggravated by the
phenomenon that such information never — well, hardly ever — really goes away. Ordinarily it is
there if sufficient expense 1s incurred to search it out. And the problem can be bilateral — motions
are filed against plamntifts for not producing as well as against defendants.

The opponent of two-tier discovery conceded all of these points, except for the problem of
shifting the burden. The rule should require the responding party to carry the burden of showing that
the mformation 1s not reasonably accessible, that further search is too costly. We know that soon
all information will be stored electronically. That shift of information practices should not be used
to shift the burden of justifying nonproduction.

Another advocate of the two-tier approach noted that the typical request "implicates a search
that frequently entails weeks of activity and millions of dollars. There is a ground shift in what is
out there." If the responding party must come forward every time there is a two-tier question, "the
motion will be made ail the time The leverage game will be played this way." It is better to respond

with what is reasonably accessible in the ordinary course of system operation. That will be enough
05% of the time.
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This debate was distilled into the observation that the rule should be more precise about the
allocation of the burden. The producing party will produce. Then the parties go to court. What
happens there? The proposals would require the party resisting discovery to show why it need not
produce. The court can decide on the depth of search, the sources searched, the time to be used, and
perhaps cost sharing. Both sides need to argue the need to produce and the need for protection.
"You have engaged the court. That is the important point.” But the current mechanisms to get the
court involved do not seem to be working as well as should be. Adoption of a new (b)(2) provision
may be desirable for reasons similar to the reasons that led to the 2000 amendment that divided the
(b)(1) scope of discovery between party-managed and court-managed discovery.

The opponent of two-tier discovery agreed that basically the proposal would be appropriate
if 1t does not shift a new burden to the requesting party. But the background is that the proponents
of the rule want to shift the burden.

It was suggested that one remedy might be to add a requirement that the court find the
information 1s not reasonably accessible. The opponent agreed that this would help.

Then a more explicit suggestion was made that the producing party should have the burden
of showing that the requested information 1s not reasonably accessible. [fthat showing is made, the
requesting party would have the burden of showing good cause for production. The opponent agreed
that "that is what happens today." There 1s a motion to compel or a motion for a protective order.
The initial moving burden is the key.

In allocating the burden, it 1s important to remember that the responding party 1s in the best
position to know and to show the burdens of search and access. If a substantial burden 1s shown, the
requesting party 1s the one who should carry the burden of showing that the need for discovery
outweighs the burden.

An illustration was offered. An action 1s brought claiming a nationwide conspiracy since
1994 to fix widget prices. The discovery demand is for "everything about widgets." The responding
party "wants to be able to rely on my regular information system without looking into the attic. What
happens when the requesting party asks me to look into the attic? Do [ have to show the information
is not reasonably accessible”” The two-tier approach is appropriate, but the responding party should
be able to respond 1n the first instance by relying on 1ts normal system.

It was suggested that the most common sequence of events will be that the requesting party
will seek information about the capacities of the responding party’s information system, perhaps by
a Rule 30(b)(6) deposition. Then 1t will move to compel. The responding party will have to respond
to the motion to compel by showing that the information is not reasonably accessible. The burden
would be the same 1f the responding party took the mmitiative by moving for a protective order.

A dufferent description led to substantially the same conclusion. The responding party will
routinely state that some information 1s not reasonably accessible. The parties will confer. If they
fail to agree, there will be a motion to compel, which requires a conference. Ifthey still fail to agree,
the motion will be pressed.

The opponent of the two-tier approach stated that the approach is acceptable if the rule makes
clear that the responding party has the burden of showing that requested information 1s not

reasonably accessible. Indeed, this approach 1s likely to be helpful in thas form. It will help sort
through what really 1s available, and how to get 1t etficiently.

It was suggested that the rule should focus directly on determining whether information 1s
reasonably accessible, without adding the qualification that 1t be reasonably accessible "in the usual
course of 1ts regularly conducted activities." This question was left open for later resolution; the
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concern was that embedded and metadata may be reasonably accessible, and that focus only on
reasonable availability might have the unintended effect of suggesting routine discovery of such data.

A motion was approved to go forward with a Rule 26(b}(2)(C), keyed to the reasonable
accessibility of electronically stored information. The rule should explicitly impose on the
responding party the burden of showing that information is not reasonably accessible. Once that
showing is made, the requesting party still could obtain discovery for good cause. And theredundant
cross-reference to Rule 26(b){(2)(B) would be deleted. The new draft will be circulated to the
Commuittee before submission to the Standing Committee with the recommendation to pubhish for
comment.

Interrogatory Response: Rule 33(d)

The Commiftee approved recommendation for publication of a Rule 33(d) amendment that
would allow a party to respond to an interrogatory by making electronically stored information
available to the requesting party. The Committee Note emphasizes the application to electronically
stored information of the limits now in Rule 33(d). The burden of deriving or ascertaining the
answer must be substantially the same for either party. The response must specify the records in a
way that enables the requesting party to locate the information as readily as the responding party
could locate it. And there must be a reasonable opportunity to examine the information, which may
require the responding party to provide technical support, information on application software,
access to its computer system, or other assistance.

Nonparty Discovery: Rule 45

The Commuttee approved recommendation for publication of Rule 45 amendments that make
clear the availability of electronically stored information in nonparty discovery. These amendments
also carry into Rule 45 the proposed Rule 34 amendment that ensures that documents may be tested
and sampled as well as inspected and copied. In this dimension, Rule 45 should mirror Rule 34.
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Cwvil Forfeiture Proceedings: New Supplemental Rule G

Judge Rosenthal introduced the proposal to adopt a new Supplemental Rule G. Rule G
would govern ctvil forfeiture actions. It1s placed in the Supplemental Rules because many forferture
statutes adopt the Supplemental Rules. The draft serves several purposes. It draws together 1n one
place the civil forfeiture provisions that now are scattered through the Supplemental Rules. It adds
provisions that reflect enactment of the Civil Asset Forfeiture Reform Act in 2000. Other new
provisions reflect developments 1n the decisional law, including decisions on constitutional matters.

Separation of Rule G from the remaining Supplemental Rules will enhance both forfeiture
practice and general admuralty practice. Admiralty lawyers have been concerned that interpretation
of common rules provisions may be shaped by responses to the needs of forfeiture proceedings,
distorting the answers that should be given to meet the occasionally distinctive needs of admiralty
proceedings.

Judge McKmght, chair of the Civil Forfeiture and Sealed Settlements Subcommittee,
explained the proposal further. The draft presented for discussion has been hammered out over the
course of a year through many hours of conference calls, a Subcommuttee meeting, and multiple
drafts. Indispensable assistance has been provided by the Department of Justice and the National
Association of Criminal Defense Lawyers. The representatives of the Department and NACDL have
participated in the discussions at the highest level of professionalism. Their efforts have helped to
produce a draft that can be recommended for publication.

Discussion followed the order of the Rule G subdivisions.
Rule G(1)

Subdivision (1) states the general relationship between Rule G, Supplemental Rules C and
E, and the Civil Rules. Rule G governs any issue that 1t addresses. There are some 1ssues that have
been left to Rule C or Rule E because those rules provide clear and sound answers  And many issues
are left to the Civail Rules. The Supplemental Rules do not provide a complete, self-contained
system. As one example among many, amendment of pleadings is governed by Civil Rule 15.

Rule G(2)

Subdivision (2) governs the complaint. Paragraph (f) requires that the complaint "state
sufficiently detailed facts to support a reasonable belief that the government will be able to meet 1ts
burden of proof at trial." This standard 1s adopted from decisional law that has used these words to
describe the particularized pleading required in a forfeiture action by Supplemental Rule E(2)(a)
This pleading requirement 1n turn is integrated with Rule G(8)(b).

Rule G(3)

Subdivision (3) governs process directed against forfeiture property. For the first time, it
requires that a court find probable cause before a warrant issues to arrest property that is not in the
government’s possession and 1s not subject to a judicial restraining order. This provision 1s one of
several that confirm or establish advantages for potential claimants that present rules do not express.

Paragraph (c)(i1)(B) 1s hikely to attract some controversy. Subparagraph (1i) imposes a
general requirement that a warrant and any supplemental process be executed as soon as practicable.
Item (B) authorizes the court to order a different time when the complaint 1s under seal, the action
1s stayed before the warrant and supplemental process are executed, or the court finds other good
causc. The government in fact has been able to file forfeiture complaints under seal or to obtain an
order staying execution. This course 1s taken when there is a need for prompt filing to satisfy time
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limits, but also a need to protect ongoing criminal investigations and investigators or informers.
Potential claimants do not like sealing or stay orders, however, and fear that this implicit recognition
of such orders may encourage courts to enter them. The Commuttee Note addresses this concern by
stating that the rule does not reflect any independent ground for ordering a seal or stay.

Paragraph (c)(1v) says only that a warrant for property outside the United States may be
transmitted to an appropnate authority for serving process where the property is located It
deliberately refrains from any attempt to dictate procedures to be followed in other countries. The
United States cannot control, and may not be able to influence, these procedures.

Rule G(4)

Subdivision (4) governs notice. Paragraph (a) addresses the traditional method of giving
notice by publication. Paragraph (b) is entirely new, directing that individual notice be directed to
known potential claimants.

The basic requirement of (4)(a) 1s that the government publish notice within a reasonable
time after filing the complaint. Exceptions arc allowed 1f the property 1s worth less than $1,000 and
individual (4)(b) notice has been sent to every person that can reasonably be identified as a potential
claimant, or 1f the court finds that the cost of publication exceeds the property’s value and other
means of notice would satisfy due process. The Committee Note observes that the publication cost
to be considered in this equation is the cost of the least costly method.

As a substitute for traditional newspaper publication, (4)(a) allows publication on an official
internet government forfeiture site. No such site exists now, but when the rule becomes effective
this means of notice is likely to be more etfective than newspaper publication. Recognizing that
some individuals lack access to the internet, it 1s far more common to find that potential claimants
do not in fact read the newspaper where notice is published or do not look to the legal notices.

Paragraph (4)(a)(1v) states the standard for choosing among alternative authorized methods
of publication. The government must select a means reasonably calculated to notify potenhial
claimants. This standard was retained through several drafts. It was changed in a late draft to
require choice of a means "reasonably calculated to be most effective to notify potential claimants."
This change was undone soon after it was made. Due process is satisfied by selection of a traditional
and customary means that 1s not less likely to reach potential claimants than other traditional and
customary means. The government has a strong interest in choosing the most effective method so
as to reduce tardy appearances by claimants who argue that a better means of publication should have
been chosen, and does seek to publish by the most effective means. A rule that emphasizes the need
to seek the most effective means, however, is likely to encourage litigation over such claims as that
the government should have chosen one newspaper rather than another, publication in the district
where the action was filed rather than the district where the property was seized, and so on.

For newspaper publication in the United States, the rule gives a choice between three districts
— where the action is filed, where the property was seized, or where property that was not seized
is located. Choice among these alternatives will depend on the circumstances of the specific case.
The alternatives available as to property outside the United States are different, reflecting in part the
concern that some countries may ford circulation of legal notices relating to United States
proceedings.

Direct notice to known potential claimants is provided by subdivision (4)(b). This practice
ts new to the rules, but reflects due process concerns that notice by publication should be
supplemented by direct individual notice when is feasible.
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The (4)(b)(i1) provisions for the content of the individual notice include a statement of the
time for filing a claim and the time for filing an answer. These provisions depart in some ways from
the times for claim and answer set out in CAFRA, 18 U.S.C. § 983(a)(4)(A) and (B). The
Committee Note explains that the rule provisions can be reconciled with the statutory provisions,
and are designed to better implement the statutory purposes.

The means of sending individual notice are described in subdivision (4)(b)(i11). The basic
requirement is stated in (b)(i1i)(A): notice must be sent by means reasonably calculated to reach the
potential claimant. The Commuttee Note provides examples. The central dispute 1s whether the rule
instead should require service of process under Civil Rule 4. The rule resolves this dispute in favor
of a functional approach. This approach does not rely on the belief that notice by publication is
likely to reach all potential claimants in most forfeiture proceedings. Although publication is the
traditional means of notice for in rem proceedings, there is little reason to suppose that it 1s
particularly effective. Steps taken to seize the detendant property, however, are quite likely to bring
notice home to most potential claimants. There 15 no tradition requiring formal service, and a
functional approach seems sufficient. As with choosing the means of publication, the government
has an interest in choosing a means of notice that is effective.

Later subparagraphs address the means of notice in specific settings. The first, (4)(b)(111)(B),
allows notice to the attorney representing a potential claimant with respect to the seizure of the
property or 1n related proceedings. The Committee Note observes that this means should be used
only when 1t reasonably appears to be the most reliable means. The requirement that the attorney
be representing the potential claimant in a matter related to the forfeiture seeks to iimit such notice
to circumstances that make it reasonable to rely on the attorney to transmit notice to the claimant.

Substantial debates surrounded the next subparagraph, (b){111)(C). This provision requires
that notice sent to a potential claimant who is incarcerated be sent to the place of incarceration. The
problems that surround such service are explored from the due process perspective in Dusenbery v.
U.S.,534 U.S. 161 (2002). The government should be responsible for identifying the correct prison.
But 1t cannot be responsible for the practices each prison adopts for internal distnibution of legal
mail. Potential claimants may be incarcerated in state prisons, local jails, and even lock-ups. There
are 20,000 forfeitures a year. In 80% of them, at least one potential claimant is incarcerated
Incarcerated claimants "have every incentive to denyrecerving notice." The government can produce
prisoner-signed mail log books or similar proofs for persons in federal prisons, but often cannot for
those in other prisons. It cannot be held responsible for policing the mail distribution policies of state
agencies, as the Seventh Circuit has recently recognized. Even drafting the rule to require mail with
a return receipt would be a mistake. The receipt would be signed by a prison official, providing no
information whether the notice 1n fact reached the potential claimant. For that matter, in some
circumstances notice may be accomplished by other means — personal service occasionally is used
when the claimant appears at a hearing 1n a related proceeding. NACDL believes that the rule should
require that the notice actually get to the prisoner, by means that require the prisoner to sign for 1t.
The Dusenbery decision only establishes the mimimum due process requirements, and by a bare
majority at that. "We should do better. There are a lot of cases like this."

Discussion of notice to incarcerated claimants began by asking whether sending notice to
counsel bypasses these problems; the answer is that (iii)(B) 1s intended to provide that notice to
counsel suffices. The NACDL observer urged that at a minimum, the rule should require notice
both to counsel and to the potential claimant, but it was responded that this would be a burden, and
a remlrider was provided that for some time NACDL opposed any opportunity to rely on notice for
counsel.
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The discussion continued by asking whether an affidavit of service should be required. The
government recognizes that an affidavit of mailing would make sense on moving for default. But
it was argued that failure of any claimant to appear in an 1n rem forfeiture proceeding does not afford
the same assurance that is provided by failure of a personally served defendant to appear 1n an in
personam action. The lack of a claimant is a more important signal that notice may not have been
effected. This observation led to the question whether the Commuttee Note should say something
about "default.” It was observed that the government does not have to move for default if no claim
is made in an administrative proceeding, but recognized that Rule G applies only to judicial
proceedings. It seems better not to venture beyond the observations already made in the draft Note.

The problem of notice to an incarcerated person was summarized by suggesting that the draft
provides the least unsatisfactory answer to a terribly difficult problem that has no good answer. Rule
G cannot fix the problem of establishing reliable means of notice to people in state prisons.

Rule G(5)

Subdivision (5) governs claim and answer. The time for filing a claim is set by the individual
G(4)(b) notice 1f notice was sent to the claimant. [f direct notice was not sent but notice was
published, the draft sets the claim deadline as 30 days after final publication of notice. The draft will
need further work 1n one respect. If notice is published on an official internet site, there may be no
"final publication." The options to be considered include 30 days after the thirtieth consecutive day
of internet publication, or perhaps 60 days after the first of 30 consecutive days of internet
publication.

The (5)(b) provision sets the time to answer or to file a motion under Rule 12 within 20 days
after filing the claim. As noted with Rule 4(b)(ii}(C), this provision modifies to some extent the
provisions of 18 U.S.C. § 983(a)(4)(B). The government has urged that the time to file an answer
should not be suspended by filing a Rule 12 motion, arguing that 1t needs information from the
answer to help frame any motion to strike the claim for lack of standing. But under (5)(a)(1)(B) the
claim itself must state the claimant’s interest in the property, and the Rule 12 motion and litigation
of the motion should reveal any additional information needed. This prospect 1s advanced by the
special interrogatories provided 1n subdivision (6).

Rule G(6)

Subdivision (6} reflects, but narrows, the special interrogatory provisions of Supplemental
Rule C(6)(c). The plaintiff in an admiralty action may serve interrogatories with the complaint;
answers are due with the answer. Such extensive interrogatories are not needed in forfeiture
proceedings; subdivision (6) is a clean illustration of the circumstances that distinguish the needs of
admiralty practice from the needs of forfeiture practice. The special mterrogatories authorized by
{6) are limited to the claimant’s identity and relationship to the property. The purpose is to facilitate
early traming of the question whether the claimant has claim standing. The special interrogatones
are described as "under Rule 33" to ensure that they count in applying the presumptive numerical
limits of Rule 33. It has been protested that the time allowed by the draft to serve these
interrogatories — up to 20 days after a claimant’s motion to dismiss — is too long. So too 1t 15
protested that the government does not need the allowed 20 days after the interrogatories are
answered to respond to the motion to dismiss. But these times seem reasonable 1n relation to the
ordinary pace of litigation and the competing demands that often face United States Attorneys.

Rule G(7)

Subdivision (7) 1s drawn — but also departs — from provisions for preserving and disposing
of property i Supplemental Rule E(9) and (10).
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Subdivision (7)(a) addresses preservation of property. As presented, it spoke to property not
in the government’s actual possession and also to property subject to precomplaint restraint.
Discussion began by observing that the examples in the Committee Note included lis pendens as an
example of precomplaint restraint; 1t was observed that a his pendens notice 1s not filed until the
complaint is filed, and asked why it should be included. After agreeing that lis pendens notices
should not be used as examples, discussion turned to the broader question whether there is any need

to address property subject to precomplaint restraint. It was agreed that there is no need; these words
will be deleted.

Paragraph (b) addresses sale of property. One of the grounds for sale listed in subparagraph
(i)(A) is "diminution in value." The government is concerned that it be able to realize maximum
value for property that may depreciate while the forfeiture proceeding remains pending. The rule
does not require sale, but recognizes discretion — for example, the court can refuse to order sale,
despite declining value, if the claimant can show an emotional attachment to a 1994 automobile.
There must be good cause to order sale for diminishing value, as implied by (i(}[}). A motion was
made to delete "dimmution in value." A claimant may have strong interests in market timing —
when is the best time to sell shares of stock that fluctuate in value? — or emotional and family
attachments to a home. The motion passed by vote of 8 for, 4 against. The Commuttee Note will
be amended to state that diminution in value may establish "other good cause" for sale.

Paragraph (b)}(1)(C) provides for sale of property subject to a mortgage or taxes on which the
owner 15 1 default. Thus provision has proved difficult; the difficulties are reflected in the draft
Committee Note. It was suggested that the Note would be improved by deleting the sentence stating:
"In any event 1t 15 not always fair to require a claimant to continue payment commitments made in
the expectation of ongoing use of the property " This sentence seems gratuitous advice. Beyond
that, 1t was agreed that the rule provision should remain. There are circumstances in which sale
seems appropriate to protect a mortgagee or tax authortties, or to facilitate disposition of property
subject to frivolous claims.

Rule G(8)
Subdivision (8) governs motions.

Paragraph (a) deals with a motion to suppress use of the property as evidence. It says that
"a party with standing to contest the lawfulness of the seizure under the Fourth Amendment may
move to suppress use of the property as evidence.” The reference to standing 1s meant to avoid
confusion between standing to make a claim in the forfeiture proceeding and the separate concept
of standing to contest admussibility. The government also is concerned that if the rule does not refer
to the Fourth Amendment, arguments will be made that the rule creates an exclusionary rule broader
than the Fourth Amendment; an example might be an argument that the property must be suppressed
as evidence because the warrant was not served as promptly as Rule G(3) requires. But it was asked
whether the rule can and should deny standing to make a Fifth Amendment suppression argument,
or an argument based on a statutory violation that requires suppression. Although the government
recogmzes that Fifth Amendment violations and some statutory violations have been held to requure
suppression, it believes that these theories have not yet been recognized in forfeiture proceedings.
But it was responded that the rule should not presume to exclude these grounds for suppression. It
was agreed that "under the Fourth Amendment" should be deleted, so that a motion to suppress can
be made by "a party with standing to contest the lawfulness of the seizure.” The Commuttee Note
will say that the rule does not create a basis for standing that does not otherwise exist.

Paragraph (b) deals with a motion to dismiss the complaint. Subparagraph (11} states that a
complaint may not be dismissed on the ground that the government did not have adequate evidence
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for torteiture when the complaint was filed. Earlier drafts tracked the language of 18 U.S.C. §
983(a)(3}(D): "No complaint may be dismissed on the ground that the Government did not have
adequate evidence at the time the complaint was filed to establish the forfeitability of the property.”
The government views this subparagraph as an essential part of an interwoven compromise set of
provisions There is a problem in the categories of forteiture proceedings excluded from § 983 by
§ 983(1)(2) — such matters as "legacy customs cases,” IRS forfeitures, the International Emergency
Economic Powers Act, and a few others The Ninth Circuit, and one or two others, have adopted
artule that 1n these actions exempted from § 983, "pre-CAFRA law" applies. The government must
have probable cause when the complaint 1s filed; if not, the action must be dismissed even though
the government can establish probable cause at the time of dismussal. The possible collision between
Rule G(8)(b)(ii) and this approach 1n some courts to CAFR A-exempt cases might be avoided by
prefacing (ii): "In an action governed by 18 U.S.C. § 983(a)(3)}(D), a complaint may not be dismissed

*k %k ok M

It was asked whether Civil Rule 11 1s violated if the government initiates a civil forfeiture
provision without probable cause. The answer 1s reflected in G(2)(f), part of this integrated package.
(2)(f) requires that the complaint state sufficiently detailed facts to support a reasonable belief that
the government will be able to meet its burden of proof at trial. The dispute among the circuits for
pre-CAFRA cases was resolved by § 983(a)(3)(D). The statutory concept 1s carried forward in the
rule

The NACDL observer stated that the Third and Eighth Circuits have adopted the Ninth
Circuit view for non-CAFRA cases. The Third Circuit has adhered to this view in a post-2000
decision. Other courts go the other way or have 1dentified the question without answering it. 19
tL.S C. § 1615 and the Fourth Amendment require the Ninth Circuit view — there must be probable
cause at the time of seizure, and so there also must be probable cause at the time of filing a forfeiture
acthion. 18 U.S.C. § 983(c)(2) parallels § 983(a)}(3)(D) - 1tis true that the government does not have
to have sufficient evidence to establish forfeitability at the time of filing, but 1t must have probable
cause,

The government views this as a fundamental point. CAFRA resolves the argument n the
government’s favor, not 1n favor of claimants. If the complaint pleads facts as required by Rule
G(2)(f) there is no need to establish probable cause. "A complaint does not seize the res. G(3)
requires that the government show probable cause for a warrant to seize the res.”

It was observed that this debate raises issues not familiar in the civil procedure arena. We
are speaking of the sufficiency of the complaint, and the argument seems to be based on a motion
to suppress evidence packaged as a motion to dismiss. The legislative history is said to refer to
summary judgment, reflecting a concern about the use of summary-judgment motions to contest
probable cause at the time of filing,

It was asked what harm could flow from a rule that stmply mimics the statute? But, for that
matter, what use does such a rule serve? The government believes that even a rule that simply tracks
the language of the statute and that applies only to proceedings independently governed by the statute
will do some good.

The Commuttee approved a motion to revise {(b)(i1) to incorporate the exact language of §
083(a)(3}(D)

A second motion was made to delete the final sentence of (b)(11): "The adequacy of the
complaint s governed by the requirements of subdivision (2)." The government opposed the motion,
stating that this sentence 15 necessary to ensure that subdivision (2) has its intended force. A
Committec member agreed: "this is a truism, but 1t may as well remain.” The opposite view was
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expressed — nothing in (8)(b)(i1) changes subdivision (2), so we do not need the final sentence. The
only effect 1t might have is to support a government argument that subdivision (2) shows there 1s no
need to establish probable cause at the time of filing the complaint. This argument renewed the
discussion of 19 U.S.C. § 1615 and the pre-CAFRA probable cause debates, That debate can
continue in cases not governed by § 983(a)(3 (D), but Rule 8(b)(1i) should not lecave the door open
for argument that the debate is affected by the rule. In almost all cases, a complaint that satisfies
G(2)(D) can be drafted only if there is probable cause. The motion to strike the last sentence failed,
5 yes and 7 no. the Committee Note will say that the Rule takes no position on any question outside
§ 983(a)(3)XD).

With style changes, Rule G(8)(b)(11) wall read:

(ii) In an action governed by 18 U.S.C. § 983(a)(3)(D), the complaint may not be
dismissed on the ground that the government did not have adequate evidence
at the time the complaint was filed to establish the forfeitability of the
property. The sufficiency of the complaint is governed by subdivision (2).

Paragraph (d) addresses petitions to release property pending trial. Earher drafts sought to
defeat any resort to Criminal Rule 41(g) to accomplish release outside Rule G, and to defeat any
petition for release in an action exempted from CAFRA by § 983(1). Research undertaken for the
Subcommittee indicated that there may be some room to rely on Rule 41(g) in special circumstances,
and that in some circumstances there may be room for an argument that due process requires a post-
deprivation hearing. The Subcommuttee determined that it would be inappropriate to attempt to
resolve by rule the issues that remain open in these areas. A later draft that sought to avoid taking
any posttion was challenged, however, on the ground that a position was implied in the attempt to
take no position. The Subcommittee concluded that these provisions, once presented as
subparagraphs (1it) and (1v), should be deleted.

A motion was approved to recommend publication of Rule G and conforming changes 1n
Supplemental Rules A, C, and E, subject to Subcommittee resolution of drafiing 1ssues 1dentified
in footnotes presented with the agenda materials.

Style Subcommittee A

Judge Russell and members of Style Subcommittee A reported on Style Rules 38 through 53,
minus Rule 45. Rule 45 was styled 1n conjunction with the discovery rules. Discussion was framed
by Style 487, including the discussion footnotes.

Rule 38. The revisions shown in text and approved in notes 1 through 3 were approved.

A possible change 1n subdivision (d) was discussed but not adopted. The change would have
revised the style draft as follows: "A party warves a jury trial unless its demand is properly served
and filed. A proper demand that-comphes-withtins-rute may be withdrawn only if the parties
consent." Although "properly demanded” is used in Style Rule 39(b), concern was expressed that
in Rule 38(d) "proper” might implicate the determination whether there is a right to jury trial.

Rule 39. The Style Subcommittee accepted the suggestion that Rule 39(b) be written: "Issues on
which a jury trial is not properly demanded underRute38 are to be tried * * *."

Rule 40. note 1 asks whether the Style Rule should address notice requirements. It was decided to
leave the Style text as it 1s, retaining note 1 to point out the issues for the Standing Commuttee. The
Style-Substance Track will include a proposal to revise Rule 40 in ways that will moot this issue
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Rule 41. The Commuttee agreed that it is appropriate to add references to Rules 23.1(¢) and 23.2 to
Style Rule 41(a)(1)(A) for the reasons expressed in the Committee Note.

Words were removed from 41(a)(1){(A)(1) as an unnecessary intensifier: "a notice of dismissal
at-any-time before the adverse party serves * * *.”

The change from "instance" to "request” identified at note 2 was approved.

The second sentence of 41(a)(2) was changed to read: "If a defendant has pleaded served a
counterclaim before being served with the plaintiff’s motion to dismiss, the action mustmot may be
dismissed against over the defendant’s objection urless gnly if the counterclaim can remain pending
for independent adjudication."

The change recommended 1n note 4 was adopted: "may move to dismiss the an action or any
claim against it."

A suggestion was made to divide 41{a)(2) into subparagraphs, in a fashion similar to 41(a)(1).
Professor Kimble responded that one-sentence divisions generally are not favored. There has been
an unfortunate tendency in recent rules to divide too far. The question 1s purely a matter of style, to
be resolved by the Style Subcommittee.

It was asked whether the final words of 41(b) could be changed from "operates as" to "is" an
adjudication on the merits. The change was rejected. The effect of the reference to an adjudication
on the ments 1s confusing and confused in the decisions. For example, the rule says that a dismissal
for lack of jurisdiction does not operate as an adjudication on the ments. But it is well established
that a dismissal for want of jurisdiction establishes issue preclusion on the jurisdiction question that
was decided. "Operates as” at least has the virtue of suggesting that something may have the effect
of an adjudication on the merits even when 1t 1s not.

It was agreed that the text at note 5 should remain as presented — "may stay the proceedings
unti] the plaintift has complied.”

Rule 42 No issues arose.
Rule 43. No issues arose.

Rule 44. The change back from "authenticates” in earlier style drafts to "evidences," as explained
in note 1, was approved. "Proved" in 44(a)(2)(C)(ii) will be changed to "evidenced" as suggested
in note 4 "allow the record to be proved evidenced by * * *."

"Otherwise” will remain in 44{a)(1) and (2) as flagged by notes 2 and 3.

Briet discussion determined once again that the cross-reference at the end of 44(b)1s properly
to Style 44(a)}(2)(C)(i1). The present rule allows admission of a written statement that there is no
record or entry in a foreign record if the statement complies with the requirements for "a summary."
The requirements for a summary are described in Style (a)(2)(C)(ii).

Rule 44.1. The Style draft provides for notice of an issue of foreign law "by a pleading or other
written notice." It was suggested that "notice * * * by notice” is awkward. It was agreed to
substitute "writing": "by a pleading or other writtenrnottee writing."

Rule 46. It was noted that the choice between "a party who" and "a party that” is a global issue.

Rule 47. Present Rule 47 provides that the parties or their attorneys may supplement the court’s
examination of prospective jurors "by such further inquiry as [the court] deems proper." Style 47(a)
refers to "additional questions.” This expression may imply that the court has to review and approve
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specific questions. 1t was urged that "further inquiry" should be incorporated into the style draft.
One hikely resolution: "must permit the parties or their attorneys to make any further inquiry it
considers proper, or must itself ask any of their additional questions it considers proper.”

Rule 48. No issues arose.

Rule 49. 1t was agreed to delete "several” from Style (a)(1)(B): "submitting written forms of the
several special findings * * *."

Present Rule 49(a) calls for instructions necessary "to enable the jury to make its findings."
Style 49(a)(2) directs the court to "instruct the jury so it can make 1its findings." Committee members
agreed that "enable the jury" has a different sense. The Committee made a "strong recommendation”
that "to enable" be restored. Whatever choice is made, the same term should be used in Style
49(b)(1): "must instruct the jury asmeeded-forit to enable 1t to render a general verdict * * *."

Deletion of "such" from (a)(3) as recommended at note 3 was approved.
Deletion of "appropriate” from (b)(1) as recommended at note 1, p. 19, was approved.

Style 49(b)(3)A) tracks present 49(b) in addressing the situation in which answers to
mterrogatories are consistent among themselves but one or more is inconsistent with the general
verdict. Present 49(b) says the court may enter judgment "in accordance with" the answers. Style
49(b)(3)(A) says the court may enter judgment "according to the answers.” It was asked whether this
should be judgment "on the answers,” the expression used in Style (b}(2) for entering judgment "on
the verdict and answers" when they are consistent. "According to the answers" was defended on the
ground that the interrogatories may not be complete — Rule 49(b) does not require that
interrogatories address every 1ssue necessary to decision. No change will be made.

Rule 50. It was agreed to restore "during,"” so Style 50(a) will begin: "If a party has been fully heard
on an issue during a jury trial * * *"

The Committee approved addition to Rule S0(d) of the statement that the appellate court may
direct entry of judgment on reversing denial of judgment as a matter of law. This addition fits within
the limits of the Style Project because this authority has been recognized by the Supreme Court.

Rule 51. Present and Style Rule 51(b)(3) say that the court "may instruct the jury at any time after
the trial begins and before the jury is discharged.” Loren Kieve suggested that "after the trial begins
and” be deleted. Discussion of this suggestion pointed out that trial begins when the jury is sworn,
or so it may seem. [t is clear in criminal prosecutions that jeopardy attaches when the jury is sworn.
Perhaps it is not so clear whether for some purposes a civil trial begins before a jury is sworn. The
purpose of adding this language to the completely revised Rule 51, which took effect only last
December 1, was to encourage trial judges to consider initial and interim instructions in complex
cases. "Pre-instructions” can be important The Committee decided that this question is a matter
of style, not substance; an advisory motion to delete "after the trial begins and" failed, 5 yes and 6
no.

Style 51(a)(1) refers only to "jury instructions,” rather than instructions "on the law" as in
present Rule 51. Deletion of "on the law" was defended with the observation that jury instructions
cover many matters other than the substantive law that governs the ments of the decision. These
matters still are matters of "law,” but perhaps 1t 1s better to delete "on the law" as Style Rule 51 does
The Style Subcommittee concluded that this deletion would not create any confusion as to the
Judge’s authority to comment on the evidence. Although treatises often discuss comments on the
evidence 1n conjunction with Rule 51, that is a matter of organizational convenience reflecting the
fact that neither the Civil Rules nor the Evidence Rules refer to this common-law tradition.
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Style 51(c)(2)(B) says that an objection is timely 1f "a party, atter not being informed of an
instruction or action on a request * * * objects promptly * * *." [t was suggested that this is
awkward. It would be better to say "A party that was not informed * * * objects promptly * * *."
Although this suggestion was seconded, the Committee concluded that the 1ssue 1s one of style.

Style Rule 51(d)(2) says the court may consider a plain error "regardless of whether the error
has been preserved as required.” The Committee agreed that "regardless of whether” changes the
substance of present Rule 51(d)(2). Plain-error review is reserved for cases i which the error has
not been preserved as required. If the error has been preserved as required, the limits of plain-error
review do not apply. Rule 51(d)(2) will be restored to the present form: "A court may consider a
plain error in the instructions affecting substantial rights regardlessof-whethertheerrorhas that has
not been preserved as required by (d){(1)." The Style Subcommittee may choose to revise this to "A
court may consider a plain error in the instructions that has not been preserved as required by (d)(1)
if the error affects substantial rights.”

Rule 52. Style Rule 52(a)(4) presents a global style question. Present Rule 52(a) says that a master’s
findings are "considered as the findings of the court” to the extent that the court adopts them. Style
52(a)(4) says they are "considered the court’s findings.” The choice between "deemed" and
"considered” may turn on the extent of fiction involved. "Deemed" would be used when something
is a pure fiction. "Considered" would be used when there is some element of reality about treating
one thing as some other thing that it 1s not. Under new Rule 53(g), a master’s findings are reviewed
de novo unless the court approves an agreement among the parties to review only for clear error or
to accept the findings as final. Thus a master’s findings may in fact be superseded by court findings;
amaster’s findings adopted on de novo review are in fact the court’s findings. Review for clear error
adopts the findings as if the court’s findings, so they may be considered the court’s findings even
though they are not. Adoption without any review still could be found to embrace the findings in
some sense. All of this is for resolution according to the global convention ultimately adopted.

Style 52(a)(6) carries forward the provision that a judge’s findings are reviewed for clear
error "whether based on oral or documentary evidence.” The Committee recalled that this provision
was deliberately added to emphasize that the clear-error rule applies, albeit in different fashion, even
when the appellate court has before 1t the very same paper basis for decision that the trial court relied
upon. But a trial-court decision may be based on evidence that is neither oral nor documentary.
There may be a view of premises, and often tangible things are considered. The Commuttee
concluded that the clear-error rule apphies now to such decisions, so that the Style Project can change
Rule 52(a}(6) to read: "Findings of fact, whether based on oral or documentary other evidence, must
not be set aside unless clearly erroneous * * *."

As a matter for future reference, not present consideration in the Style Project, it was asked
whether Rule 52(a)}, as carried forward in 52(a)(3), creates an undesirable implication that it may be
appropriate to make findings of fact in deciding a motion for summary judgment. This question may
fit in with an eventual reconsideration of Rule 56 — one perennial suggestion 1s that Rule 56 should
require a statement of the facts that are found beyond genuine 1ssue and of the reasons why they
warrant summary judgment.

The Committee Note points out several clements of the Style changes. Style 52(a)(3)
expands the statement that findings are not necessary in deciding motions to reflect the fact that rules
other than Rule 52(c) require findings on motions. Style 52(a)(5) makes explicit the conclusion that
a party may object to findings on a decision to grant or refuse an interlocutory injunction even though
the party did not request findings, or did not object to the findings or take similar measures. Finally,
the former reference 1n Rule 52(c) to judgment "as a matter of law" has been deleted to avoid any
confusion with the standards that govern judgment as a matter of law in a jury trial. A Rule 52(c)
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judgment on partial findings 1s the de novo factfinding responsibility of the trial judge. The
Committee approved these statements in the Note.

Rule 53. The changes flagged by note 2 on page 29 and note 1 on page 31 were approved. The
change from "stipulate” in present 51(g)(3) to "agree" in Style 51(g)(3) involves a global 1ssue to be
resolved globally.

Style Substance. Style Subcommittee A reported on reactions to some of the Style-Substance
proposals that involve rules within Subcommuttee A’s purview. The proposal to delete present and
Style Rule 4(k)(1)}(C) was approved, subject to reconsideration if Professor Rowe’s research should
show any reason to reconsider. The reference to a "United States” statute in the Committee Note will
be changed to "federal statute.”

The proposal to move beyond telephones alone in Rule 16(c)(1) was approved: "the court
may require that a party or its representative be present or reasonably available by tetephone other
means to consider possible settlement."

The relationship between Rule 36(b) and Rule 16 has been uncertainly expressed in both the

present rule and the Style rule. 1t is proper to make this change: "SubjecttoRule t6(d)and(e);tThe
court may permit withdrawal or amendment of an admission that has not been incorporated in a

pretrial order if it doing so would promote the presentation of the ments of the action and if * * * "

Discussion of Style Rule 40 showed the reasons why it 1s desirable to revise the first sentence

to read: "Each court must provide by rule for scheduling tnals withoutrequestoromaparty’srequest
afternotreetotheotherpartres. * * *”

Style Subcommittee B

Judge Kelly presented the report for Style Subcommuttee B for Rules 54 through 63,
including parallel recommendations on the Style-Substance Track.

Rule 54. The Committee approved the change in Style Rule 54(d)}(2)(D) flagged by note 1: "the court
may refer issues concerning refatingto the value of services * * *."

Professor Marcus was assigned to research the relationship between Rule 54(d)(2)(C) and
new Rule 23(h). New Rule 23(h) (1) provides that a motion for an award of attorney fees in an
action certified as a class action must be made by motion under Rule 54(d)(2), "subject to the
provisions of this subdivision." Rule 23(h){1) has timing provisions different from Rule 54(d)(2),
reflecting the different circumstances of class actions. Professor Marcus’s research concluded that
there 1s an inconsistency between present Rule 54(d)(2){(C) and present Rule 23(h)(1) that was
overlooked when Rule 23 was revised. The new provisions of Rule 23(h)(1) prevail, making 1t

proper to fix the dissonance in the Style Project by deleting the reference to class members from Rule
SAZNC).

Professor Marcus also pointed up another conflict between present Rule 54(d)2)(C) and Rule
23(h). Rule 54(d)(2)}(C) allows "a party" to make adversary submissions on an attorney-fee motion.
Rule 23(h)(2) allows only a class member or a party from whom payment 1s sought to object to the
motion. This provision was deliberately adopted to bar objections by other parties — a nonsettling
defendant, for example, would not be allowed to object to an award of attorney tees against a settling
defendant. Here too, the newer Rule 23(h)(2) governs This consequence of adopting Rule 23(h)(2)
should be reflected in the Style Project. Both changes can be reflected 1in Style 54(d)(2)(C):
"Subject to Rule 23(h), ©on request of a party erctassmember, the court must give an opportunity
for adversary submissions on the motion * * *." The Commuttee Note will state that "The adoption
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in 2003 of Rule 23(h) limits the application of Rule 54(d)}2)(C) to class actions. This effect 1s
reflected by adding the reference to Rule 23(h).”

The Committee approved the Committee Note explanation of the Rule 54(b) change that
deletes the requirement that there be "an express direction for the entry of judgment." The
continuing requiremernt that there be an express determination that there is no just reason for delay,
coupled with actual entry of judgment, satisfies the rule’s purposes.

Rule 55. Present Rule 55(a) provides that the clerk shall enter a default when a party "has failed to
plead or otherwise defend as provided by these rules." Style Rule 55(a) deletes "as these rules
provide." The Committee approved the deletion as proper within the Style Project. The cases show
that the clerk may not enter default when a party has done something that counts as defending, even
though it is not in a manner provided by the rules.

Rule 56. Discussion of Style Rule 56(c) overlapped a suggestion made for the Style-Substance
Track. Present Rule 56(c) directs that a summary-judgment motion "be served at teast 10 days
before the time fixed for the hearing." Style Rule 56(c) changes this to "at least 10 days before the
hearing day." The Style-Substance Track suggestion would change this to "at least 10 days before
it is submitted for decision.”

Support was expressed for referring to the time the motion is submitted for decision. That
addresses the functional need. Summary-judgment motions often are decided without a formal
"hearing." It was pointed out that the Fifth Circuit, responding to Texas state practice that required
an actual hearing, has ruled that the motion can be heard at any time after 10 days.

A different approach was suggested, looking to the functional problem by allowing 10 days
to respond to the motion.

Support also was expressed for "at least 10 days before the hearing.”

But it was pointed out that most districts have local rules establishing time limits for
summary-judgment proceedings. The Style Project should not do anything that would interfere with
those local rules. If anything 15 changed, the rule also should be changed to expressly authorize the
local rules that now exist.

It was further suggested that the time provisions in present Rule 56 "are a mess. They need
fixing far beyond anything that can be accomplished 1n the Style Project.” The subject will prove
controversial.

The present rule found support — why not continue to say "the time fixed for the hearing"?
It was protested that ordinanly no time is fixed for the hearing. Another Committee member
observed, however, that this corresponds to the "return date," a common aspect of practice in some
courts. And an observer responded that this language is good because 1t supports the practice of
providing an actual hearing, not a mere submission for decision "‘Heard” means something Why
change to submission?"”

Concern was expressed about leaving the rule as it is. The rule is "unconnected to the real
world." Submission for decision seems proper, or else a direct focus on the time to submit opposing
affidavits. That might be expressed by adding "during which time the opposing party may serve
opposing aftfidavits.”

It was asked whether the court can shorten the 10-day period. The answer appears to be that
although nterim relief can be granted to meet emergent circumstances, the time for considering
summary judgment cannot be accelerated absent agreement or waiver.
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It was concluded that Style Rule 56(c) should carry forward the present rule, with a small
change of expression: "at least 10 days before the day fixed set for the hearing.” Thus topic will be
removed from the Style-Substance Track.

In Style Rule 56(d)(2), it was agreed that the expression should be "interlocutory summary
judgment may be entered on thetssueof liability alone * * *."

In Style Rule 56(¢)1), the Style Subcommuttee had decided to retain "affirmatively” —
affidavits must "affirmatively show that the affiant is competent to testify * * *" But after
discussion it was concluded with the Style Subcommittee’s concurrence that "affirmatively” can be
deleted as unnecessary. It suffices to say that the affidavit must show that the affiant is competent
to testify.

Another change at the end of Style Rule 56(e)(1) was accepted: an affidavit may be
supplemented or opposed by "further additional affidavits.”

"[Plromptly” was deleted from Style Rule 56(g). the court must premptty order the
submitting party to pay * * *."

The Committee approved the Committee Note explanation of the Style decision to change
"shall” in present Rules 56(c), (d), and (e) to "should" in the places that say the court "shall" grant
summary judgment. "Must" would be inaccurate in light of the well-established doctrine that there
ts discretion to deny summary judgment even though the summary-judgment papers show there 1s
no genuine issue of matenial fact. The Commuttee also approved the Note observations that courts
should seldom exercise this discretion.

Rule 57: The Commuttee approved this change 1n the Style draft. "A party may demand a jury trial
ray-bedemanded under Rules 38 and 39."

Rule 58: Present Rule 58(b) separates paragraphs (1) and (2) with "and.” The Committee agreed
with the Style Subcommuttee that this should be changed to "or." These two paragraphs set out
alternatives.

Rule 59: No issues arose.

Rule 60: A global 1ssue was noted for this change in Style Rule 60(b)(1): the court may relieve a

party or aparty’s its legal representative * * *." Thas is part of the choice whether to refer to a party
as "who" or "it, that."

Present Rule 60(b) states that all Rule 60(b) motions "shall be made within a reasonable time,
and for reasons (1), (2), and (3) not more than one year after the judgment * * * " Tt is clearly settled
that the "reasonable time" requirement may require that a motion be made 1n less than one year. The
one-year limit 15 a maximum that closes off any opportunity to argue that 1t 1s reasonable to move
after more than one year, but does not ensure that any time up to one year 1s reasonable. Style Rule
60(c)(1) says "A motion under (b) must be made within a reasonable time — and, for reasons (1),
(2), and (3) within a year — after entry of the judgment * * *." Doubt was expressed whether this
version clearly communicates the present meaning. No change was made, but room was lett for the
Style Subcommuttee to change to "for reasons (1), (2), and (3) withm no more than a year * * *”

The final sentence of present Rule 60(b) begins: "Writs of coram nobis, coram vobis, audita
querela, and bills of review and bills in the nature of a bill of review, are abolished * * *" Style
Rute 60(d) deletes all of this sentence. The draft Committee Note refers to the phenomenon that
although Rule 60(b) purports to abolish these writs, they have not disappeared completely.
Occasionally a federal court relies on federal practice principles to address particularly distressing
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circumstances through one of these wnits. See Ejelonu v. INS, 355 F.3d 539, 544-548 (6th Cr.
2004). And lawyers familiar with state-court uses of these writs may attempt to carry the state
practice over to federal court. Pro se litigants, moreover, frequently pick up on references to these
writs and apply for them. The suggestion that the abolition should be restored was met by the protest
that 1t would be a shame to continue forever with this backward-looking fixation on practices long
buried. But it was responded that it is in fact forward-looking to anticipate continued resort to these
writs and to provide a clear abolition in the rule rather than rely on a Committee Note that will be
overlooked or deliberately ignored. A motion to restore the abolition was adopted, 10 yes and 1 no.
The Style Subcommuttee will decide whether the abolition should be placed 1n Style Rule 60(d) or
should become an independent subdivision (e).

Rule 61. No issues arose.

Rule 62. Present Rule 62(c) says that the court may suspend, modify, restore, or grant an injunction
during the pendency of an appeal "upon such terms as to bond or otherwise as 1t considers proper
for the secunity of the rights of the adverse party.” Style Rule 62(c) renders this as "on terms for
bond or other terms that the-court-considersproper—to secure the adverse party’s rights." This
rendition was questioned on the ground that it implies that the terms must in fact secure the adverse
party’s rights. It is clearly settled that injunction bonds need not provide adequate secunty. Indeed,
1t is settled that a court may conclude that no bond should be required although there is a significant
risk of substantial injury. The seeming style change may 1n fact change present meaning. It was
responded that although present practice is in fact as described, present practice is a misreading of
the present rule’s language. The rejoinder was that the Style Project then should carry forward with
language that supports the present misreading. The discussion concluded without making any
recommendation.

Style Rule 62(c)(2) has been progressively brought closer and closer to the language of the
present rule. The current proposal 1s: "(2) by the assent of all its judges, as evidenced by their
signatures.” The difficulty has been that the present rule seems to say that all three members of a
three-judge court must agree before the court can act on issues relating to an injunction pending
appeal There are real questions whether that 1s a wise rule, and whether in any event an Enabling
Act rule can purport-to circumscribe the authority of a two-judge majonty of a three-judge court.
The Committee agreed to accept the proposed language.

Rule 63. After substantial discussion, Subcommuttee B agreed to the Style Subcommuttee’s proposal
to change the description ot a judge’s unavailability to proceed with a case. Present Rule 63
addresses a judge who "1s unable to proceed." Style Rule 63 refers to a judge who "cannot” proceed.
But the caption of Style Rule 63 continues to refer to a judge’s "inability" to proceed. The
dissonance between the change in the rule text and the faiture to change the caption was challenged.
But the Style draft was defended on the ground that continued use of "inability” in the caption shows
that "inability to proceed” means the same thing as "cannot proceed." The question why the
language of the rule had been changed was raised. The Commuttee recommended to the Style
Subcommuttee that the language of the rule be changed back to conform to the present rule* "If the
Judge who commenced a hearing eannot is unable to proceed, * * *."

Style-Substance. In addition to Rule 56(c), Style Subcommuttee B addressed the proposal to amend
Rule 24(a)(2) on the Style-Substance track. This proposal reflects a widespread behef that the
threshold for intervening under Rule 24(a)(2) should be the same as the criterion for joining a party
under Rule 19(a)(1)(B). Rule 19 describes a nonparty who claims an interest relating to the subject
of the action Rule 24(a)(2) describes a nonparty who claims an interest relating to "the property or
transaction that 1s" the subject of the action. Deleting these words from Rule 24(a)(2) would make
it conform to Rule 19 But the cases do 1n fact rely on this language n present Rule 24(a)(2).
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Deleting 1t seems a subject too serious to be added to the list of "clearly nght" changes sutable for
the Style-Substance track. The Committee agreed to remove this proposal from the Style-Substance
Track.

Style Subcommuttee B had no concerns about any of the other Style-Substance Track
proposals for rules that have been its responsibility in the Style Process.

Rule 50(b)- Foundation for Post-Verdict Motion

From the beginning in 1938, Rule 50 has permitted a post-verdict motion for judgment
notwithstanding the verdict only if the moving party had moved for a directed verdict at the close
of all the evidence. This requirement was carried forward when the terminology was changed to
"judgment as a matter of law." The cases continue to agree that a post-verdict motion generally
cannot be supported by a motion made during trial but before the close of all the evidence. At the
same time, the substantial number of reported appellate opinions that continue to wrestle with this
requirement show that lawyers all too often forget to renew earlier trial motions at the close of all
the evidence. Some of the opinions permit modest relaxations of the requirement, inviting still
further appeals attempting to resurrect failures to comply punctihously with the requirement.

The Rules 15 and 50 Subcommttee proposed to amend Rule 50(b) to allow a post-verdict
motion for judgment as a matter of law to be supported by any motion for judgment as a matter of
law made during trial under Rule 50(a). This proposal rests on the conclusion that a motion made
dunng tnal serves the functional needs that have been urged to support the close-of-all-the-evidence
requirement, and at the same time avoids unnecessary procedural forfeitures. A motion made during
trial alerts the opposing party to the claimed inadequacy of the evidence and affords a clear
opportunty to supplement the evidence. The trial motion also alerts the court to the opportunity to
simphfy the proceedings by granting judgment as a matter of law on all or part of the case before
submission to the jury. Because these important functional needs are satisfied, the Seventh
Amendment also is satisfied

As a matter of style, it was explained that it seems better to refer expressly to a motion for
judgment as a matter of law made "under subdivision (a)." Both present Rule 56 and Style Rule 56
refer to granting summary judgment when the moving party is entitled to "judgment as a matter of
law." The Subcommittee considered and rejected the possibility that a post-verdict motion might
be supported by arguments made to support a pretrial motion for summary judgment. A post-verdict
motion under Rule 50(b) should be clearly limited to grounds urged at trial.

‘The Committee recommended this amendment for publication. There was not time to discuss
the Committee Note, which may be shortened before the rule is presented for publication.

The Subcommuttee also presented without recommendation another proposal to amend Rule
50(b). Original Rule 50(b) set the time limut for seeking a judgment n.o v. as 10 days after the jury
was discharged if a verdict was not returned, but was later amended to set the time to renew a motion
for directed verdict as 10 days after the entry of judgment. This change conformed Rule 50(b) time
limits to the time limits set in Rules 52 and 59. But it seems to allow an extraordinanly long time
to move if the jury fails to return a verdict. It would be foolish to permit a motion after a second trial
to rely on the inadequacy of the record at the first trial. After a second trial the sufficiency of the
evidence should be measured by the record at the second trial. For that matter, it would be disruptive
to permit renewal of' a motion made during the first trial on the eve of the second trial. When the
jury has failed to agree, 1t scems sensible to restore the time limit to 10 days after the jury is
discharged. Any motion after that would be a motion for summary judgment before the second trial
necessitated by the first jury’s fatlure to agree. The moving party could rely on the first trial record
to support the Rule 56 moving burden; 1f the trial record shows that the opposing party does not have
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sufficient evidence, summary judgment will be granted unless the moving party1s able to supplement
the trial record with sufficient evidence to create a jury issue.

This proposal has lingered for several years on the Commuttee agenda. The Subcommittee
could not make time to consider it, but presented it without recommendation in the thought that it
is better to consider at one time any likely Rule 50(b) amendments.

One consequence of the lack of Subcommuttee deliberation immediately appeared. The draft
prepared for Subcommittee consideration expressed the separate time limit as follows: "or if a
complete verdict was not returned by filing a motion no later than 10 days afier the jury was
discharged." Rereading this language, however, suggested a possible problem: when a jury returns
a partial verdict, the time limit should apply only to those issues on which the jury has failed to
agree. Matters resolved by the verdict should be governed by the general provision geared to entry
of judgment. One suggestion was that the rule should read: "or — if the motion addresses a jury
issue not decided by the [a?] verdict — no later than 10 days afier the jury was discharged.” The
Subcommittee will consider this language further.

‘The Commuttee approved a recommendation to publish this second Rule 50(b) amendment
for comment in a form to be resolved by the Subcommattee.

As a matter of style, it was suggested that the final sentence of Rule 50(b) be revised:
"Alternatively, the movant may atternatively request a new trial or join a motion for a new trial under
Rule 59 * * *" This suggestion was resisted. It seems to describe the new trial motion as an
alternative to the renewed motion for judgment as a matter of law. The emphasis instead should be
on the new trial as alternative relief —— the movant’s first request is for judgment as a matter of law,
with a new tnal as a less desirable alternative.

Rule 15

The Rules 15 and 50 Subcommittee has concluded that the Commuttee agenda is too fully
occupied by more pressing matters to support present consideration of proposals to amend Rule 15.
Although some of the proposals seem simple, they raise may difficult 1ssues that cannot be resolved
without extensive deliberation. The Commuttee agreed that the Rule 15 proposals should be carried
on the agenda for consideration in the future.

E-Government Act

Judge Fitzwater chairs the Standing Committee E-Government Act Subcommittee. He
introduced the questions raised by the E-Government Act of 2002, Pub L 107-347, 116 Stat. 2899,
2913,44 U.S.C. 101 note. Section 205 requires any document that is filed electronically to be made
available online. Paper documents may be converted to electronic form; if converted, they too must
be made available online Section 205(c)(2), however, provides that a document shall not be made
available online 1f it 15 "not otherwise available to the public, such as documents filed under seal.”
Section 205(c)(3) requires the Supreme Court to prescribe Enabling Act Rules "to protect privacy
and security concemns relating to electronic filing of documents and the public availability * * * of
documents filed electromcally.” Section 205(c)}3} AXiv), finally, provides that any Enabling Act
rule that provides for redaction of information shall provide that a party who wishes to file an
otherwise proper document containing such information may file an unredacted document under seal.
The unredacted and sealed document "at the discretion of the court and subject to any applicable
rules issued [under the Enabling Act] shall be erther 1n lieu of, or in addition[,s1c] to, a redacted copy
in the public file.”

The Judicial Conference Court Administration and Case Management Committee has worked
hard to develop imitial responses to the E-Government Act  Their recommendations have been made
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the basis for the imtial recommendations of the E-Government Act Subcommittee. Professor Capra,
Reporter for the Evidence Rules Committee, has been designated lead reporter for this project. He
has prepared a template rule to be considered by each of the advisory commattees. The Standing
Committee hopes that the advisory committees will consider the template both to determine whether
the template maght be improved in ways that apply to all the sets of rules and also to determine
whether special needs dictate departures from the template for a specific set of rules. Professor
Schiltz has prepared a refined version of the template, and the materials submitted to the Civil Rules
Commuttee reflect still further vanations. The advisory committee reporters will confer with the E-
Government Act Subcommuttee in conjunction with the June Standing Commuttee meeting.

One illustration of the ways in which specific concerns may arise under a particular rules set
arose 1n conjunction with this meeting. When Department of Justice lawvers reviewed the agenda
matenals, they suggested that the template rule makes no sense for civil forfeiture proceedings. Civil
forfeiture procedure requires public notice of many things that the government would be required
to redact from court filings. It seems clear that significant work will need to be done to study and
resolve this concern.

The advisory committees also will have a second responsibility. Each set of rules must be
reviewed to determine whether revisions should be made 1n addition to adoption of a general E-
Government Act rule. The materials submitted for this meeting include not only a proposed "Rule
5.2" based on modifications of the general template but also a long list of Cival Rules that might be
considered for possible revision.

Discussion began with an observation that the problems considered at a recent meeting of
Chief District Judges show that it will be important to move as rapidly as possible toward a new rule.

It also was noted that the rather ambiguous statutory provision for routine filing under seal
is a real problem. An amendment has been proposed to Congress, and there are hopes that 1t will
be approved at this session. The prospect that the statute establishes a general right to file under seal
is troubling on at least two scores. The practical burden on court clerks will be staggering. And the
tradition of public access, sought to be carried forward into an era of electronic filing, could be
substantially reduced.

The burdens of complying with even simple redaction requirements may be far greater than
appears on casual contemplation. Discovery materials, for example, are to be filed only when used
in the proceeding or ordered by the court. But does that mean that at that time they must be redacted
to expunge home addresses, the names of minors, all but the last four digits of financial account
numbers, and so on? Lawyers already are reacting to these concerns by reframing the questions put
at deposition and so on. But care must be taken to ensure that nothing has slipped in execution.

[t had been hoped that the several advisory commuittees would be able to take action on E-
Government Act Rules proposals during the fall 2004 meetings. As continued study continues to
suggesl new problems, however, it appears that it may be necessary to consider these rules both in
the fall and again during the spring 2005 meetings. Proposals advanced for publication at the June
2005 Standing Commuttee meeting will be timely for publication in August 2005, the likely
publication date even if proposals were advanced for the January 2005 Standing Commuttee meeting
Work will continue.

Federal Judicial Center Study: Sealed Settlement Agreements

Tim Reagan presented the final Federal Judicial Center Report on sealed settlement
agreements tiled in federal courts. The study surveyed 288,846 civil cases in 52 districts. It found
1,272 filed and sealed settlement agreements. In 97% of those cases, the complaint was not sealed,
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leaving open public access to information about the subject of the action. Study of the few actions
in which both complaint and settlement were sealed suggested that only a very few cases mvolved
matters likely to be of general public interest.

The summary report in the agenda materials is backed up by a lengthy report and study of the
individual sealed settlement cases. A survey of local district rules and state statutes also is provided.

The Commuttee received the Report with thanks and praise. The Subcommuttee on Filed,
Sealed Settlement Agreements will study the report further and recommend whether rules changes
should be made to reflect the information in the report.

Next Meeting
The next Committee Meeting was set for October 28 and 29 in Charleston, South Carolina.

Respectfully submitted,

Edward H. Cooper
Reporter
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Rule 5(e): Mandatory E-Filing

The Committee on Court Admumnistration and Case Management (CACM) has recommended
that the Bankruptcy and Civil Rules be amended to authorize local rules that require electronic filing.
Apparently some districts already have adopted mandatory e-filing rules. The amendment itself is
simple. Partly because it is simple, and partly because it seems better to address all the sets of rules
at once, an informal consensus has emerged that the Appellate and Criminal Rules should be
included in the same course of action.

The Court Management/Electronic Case Filing system (CM/ECF) has been implemented in
a majority of the district courts. All courts are scheduled to be operating the system within a year.
CM/ECF provides courts with the capability to accept electronic case filings. Because it may have
sigmificant cost savings for the federal judiciary, CACM has recommended that the rulemaking
process be expedited to authorize courts to adopt local rules that require electronic filing. A copy of
Judge Lungstrum’s letter is attached If each of the advisory committees finds the amendment
noncontroversial as well as simple, it has been proposed that it be published for comment on an
accelerated and abbreviated schedule. If the proposal meets with no substantial opposition, the plan
would be to have the Standing Committee recommend adoption at its June 2005 meeting. This
would require publication of the proposed amendments in November 2004 with a shortened public
comment period that expires on February 15, 2005. The Advisory Committee on Bankruptcy Rules
met on September 9-10 and agreed to publish the proposed amendments on this expedited schedule.
The Advisory Committee on Criminal Rules meets on October 30 and will consider an identical
amendment

Discussion follows the proposed amendment. The proposal is shown in text as it would
affect present Rule 5(¢); the Style Rule version is shown in the margin. The draft Committee Note
first set out is the Note prepared by the Bankruptcy Rules Committee for Bankruptcy Rule
5005(a)(2). Aswill be seen, the Committee Note presents greater challenges than the proposed rule.

Rule 5. Service and Filing of Pleadings and Other Papers.
% % % %k

(e) Filing with the Court Defined. * * * A court may by local rule
permit or require papers to be filed, signed, or verified by
electronic means that are consistent with technical standards,
if any, that the Judicial Conference of the United States
establishes. * * *’

[ N SN IS I S )

[Bankruptey] Committee Note

This amendment acknowledges that many courts have local
rules that make electronic filing of documents mandatory. The
amendment recognizes that advances in technology have led the
courts to adopt those local rules. Electronic filing is used in many
courts, and the amendment will encourage courts by local rule to

1

In the Style version, Rule 5(d)(3): "(3) Electronic Filing, Signing, or Verification A
court may, by local rule, allow or require papers to be filed, signed, or verified by electronic means
that are consistent with any technical standards established by the Judicial Conference of the United
States. A paper filed by electronic means in compliance with a local rule 1s a written paper for
purposes of these rules."
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proceed at their own pace towards a total electronic filing
environment,

In adopting local rules, courts can include provisions to
protect access to the courts for those who may not have access to or
the resources for electronic filing. Given the variety of circumstances
presented to the courts, 1t is appropriate to allow each court to make
these decisions, at least initially, on a local level.

[Alternative Draft] Committee Note

Rule 5(e) is amended to authorize local rules that require
filing by electronic means. Mandatory electronic-filing rules have
already been adopted by some courts. These rules and the model rule
will generate expenience that will facilitate gradual convergence on
uniform exceptions to account for circumstances that warrant paper
filing.

Discussion

The attached materials show that many initial uncertainties about electronic filing have been
resolved by demonstrating that electronic filing works well. Concerns that small law offices might
find electronic filing a burden have been dissoived by the experience that they reap comparatively
greater advantages than do large law offices. The level of enthusiasm among those who have
converted to electronic filing is so umform and so high that the hold-outs deserve an incentive
stronger than "try it, you’ll like 1t." Courts, counsel, and clients alike will benefit from mandatory
electronic filing in most circumstances.

Electronic filing also results in substantial cost savings for the courts These savings
generally are accompanied by advantages for the filers as well. A move to mandatory electronic
filing 1s not a case of transferring costs from courts to litigants.

The inevitable caution 1s that the advantages are general, not universal. If the smallest of law
offices can be expected to enter the world of electronic filing, pro se litigants cannot, Extending
electronic filing to all "papers" may create problems when the time comes to file the results of
massive paper document discovery. Similar problems can arise — and are likely to be more frequent
— when a party is required to file official administrative records or the transcripts of prior court or
administrative proceedings. One approach would be to draft exceptions into Rule 5(e) itself — the
rule could forbid application of mandatory rules to pro se cases, or it could require that mandatory
rules provide a procedure to show cause to permit paper filing. (Most local rules that require
electronic filing provide an exception for pro se filers.) Yet other quahfications might be adopted.
Defining and drafting the qualifications does not seem a task that can be completed in one meeting
and accomplished in a form that would justify expedited consideration and adoption. Even on the
regular time schedule, the task would be challenging. If anything is to be done about recogmzing
the need for exceptions, it is likely to be done by comment 1n the Committee Note. The Bankruptcy
Rule Commuttee Note is an illustration.

Moving beyond the direct terms of electronic filing, further complications may arise from
the next step — electronic service of electronically filed papers. Rule 5(b)(2)(D) permuts electronic
service only 1f "consented to in writing by the person served.” The consent requirement was added
out of concern that not all litigants or law offices should be required to assume the burden of
acquiring equipment and — commonly the more difficult step — monitoring it constantly Many
local electromic filing rules provide that the option to participate in electronic filing includes consent
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to receive service by electronic means.” Those provisions constrain the choice to the extent that a
party or law office wants to participate in electronic filing, but they leave the option to withhold
consent to electronic service by forgoing participation in electronic filing. The option may be held
open on a case-by-case basis. Some local rules, however, require electronic filing and also provide
that participation in electronic filing includes electronic service. That approach raises two questions.
Does the consent requirement in Rule 5(b)(2)(D) invalidate a local rule that establishes mandatory
electronic service as part of mandatory electronic filing? And — if we do not propose to amend Rule
5(b)2)D) or to complicate the amendment of Rule 5(e) on an expedited track -— should we attempt
to address this problem in the Committee Note? Is there a risk that if we do not provide guidance
in the Committee Note some local rules will fail to provide an option to withdraw from electronic-
service provisions, creating an opportunity to challenge the effect of electronic service because there
was no Rule 5(b)(2)(D) consent?

It would be possible to add to the Committee Note a paragraph like this-

Adoption of a local rule that requires electronic filing does not authorize
provisions that extend beyond filing to require service by electronic means. Rule
5(b)(2)(D) authorizes service by electronic means only if "consented to in writing by
the person served.” Consent counts only if it is voluntary. A court that wishes to
couple electronic filing with electronic service must adopt some provision that
enables a party to opt out of electronic service, whether by withdrawing from
electronic filing as well or by expressly withholding consent to electronic service.
[The choice may be made available as a general matter, or as a matter to be decided
on a case-by-case basis.|

The attached materials include: (1) a brief report on the status of local electronic filing
systems in the courts; (2) a study on cost savings realized by CM/ECF/ and (3) the model local rule
governing electronic service,

?  Model Local Rule 9, attached below, provides that apart from sealed filings, "The ‘Notice
of Electronic Filing’ that is automatically generated by the court’s Electronic Filing System * * *
constitutes service of the filed document on Filing Users Parties who are not Filing users must be
served with a copy of any pleading or other document filed electronically 1n accordance with the
Federal Rules of Civil Procedure and the local rules. * * * A certificate of service must be included
with all documents filed electronically, indicating that service was accomplished through the Notice
of Electronic Filing for parties and counsel who are Filing Users and indicating how service was
accomplished on any party or counsel who is not a Filing User."
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Honorable David F. Levi
Chiet Judge

United States District Court
2504 U.S. Courthouse

501 T Street

Sacramento, CA 95814-7300

Dear Judge Levi:

At our recent Summer meeting, and as part of the Executive Committee’s budget
mitiative, our Commuttee considered a myriad of cost containment 1deas, one of which was that
all cases filed in federal court be done exclusively through the CM/ECF system. Afier discussing
this proposal, 11 was the consensus of the Commuttee that significant savings can and will be
achieved through electronic filing, and therefore mandatory electronic filing should be
encouraged to the fullest extent possible. Because this proposal has obvious implications for the
federal rules of procedure and therefore your Committee, | wanted to alert you to our
Committee’s recommendations,

As you are aware, our Commuittee — at the request of and 1n coordination with your
Committee — has developed model local electromce filing rules (which were subsequently
endorsed by the Judicial Conference) that strongly encourage electronic filing. One of the
fundamental reasons for developing these model rules was to assist the Rules Committee 1n 1ts
consideration of the development of national rules for electromic filing. These rules have been

provided to the courts for over two years, and have been of great assistance 1n implementing
CM/ECF.

At our Summer meeting, the Commuittee considered a series of proposed amendments to
those rules that would create a presumption that all documents would be electromcally filed,
unless otherwise ordered by the court upon a showing of good cause. The Commuttee decided,
however, that these proposals would probably contlict with the current Fed. R. Civ. P. 5(¢) and
Fed. R. Bankr. P 5005, which state that a court may “permut™ electronic filing, and therefore
declined to endorse them. Instead, our Committee decided to tackle the issue head on, by



Honorable David F. Levi
Page 2

recommending that the Rules Committee consider expedited amendments to the civil and
bankruptcy rules that would authorize the courts to “require” the use of electronic filing but that
would also 1ncorporate appropriate exceptions. Fundamentally, the Commttee beheves this to
be the most appropriate way to formally implement elecironic case filing into the culture of the
federal courts. And, while the Committee was cognizant of the fact that the Appellate courts will
not start implementing CM/ECF until January of 2005, and will not go live until January 2006 at
the earliest, we believe now is an appropriate time to begin the rules process to effect these
changes, 1n order that they be implemented as quickly as possible.

In the meantime, the Committee also plans to consider amendments — to the extent they
are possible — to the current model local rules that would more strongly encourage the use of
electronic filing without violating the current federal rules. The Commuittee is also requesting the
Executive Committee, as part of 1ts cost containment inttiative, to strongly urge courts to work
with their local bars to ensure that CM/ECF is implemented to the greatest extent possible. The
Committee believes this will help eliminate paper filing practices, as well as dual paper and
electronic filing practices, in favor of the full incorporation of electronic case filing, thereby
achieving cost savings through this technology.

Therefore, based on the Commuttee’s recommendations, | would like to formally request
that the Rules Commuttee propose, on an expedited basis, amendments to Rule 5(e) of the
Federal Rules of Procedure and Rule 5005(a)(2) of the Federal Rules of Bankruptcy Procedure
that would authorize the courts to “require” the use of electronic filing, but would also
incorporate approprate exceptions. [ would also welcome any suggestions your Committee may
have regarding our initiative to review the current model local rules with an eye towards
amending them to more strongly encourage electronic filing.

Thank you for your consideration of these proposals, and please do not hesitate to contact
me 1f you would like to discuss them further. Our two commuttees have devoted an enormous
amount of time and energy to these 1ssues, and 1t looks like those efforts will continue for some
time. I sincerely believe, however, that our efforts have been a great contribution to the federal
judiciary.

cerely, [\)

John W. Lungstrum

cc: Peter McCabe
John Rabigj



Rule 9- Service of Documents by Electronic Means

The “Notice of Electronic Filing” that is automatically generated by the
court’s Electronic Filing System, except as provided below, constitutes service of
the filed document on Filing Users. Parties who are not Filing Users must be
served with a copy of any pleading or other document filed electronically in
accordance with the Federal Rules of Civil Procedure and the local rules.

Most sealed filings do not produce a Notice of Electronic Filing, and
therefore, service by the filer of any sealed document by an alternate method is
required.

A certificate of service must be included with all documents filed
electronically, indicating that service was accomplished through the Notice of
Electronic Filing for parties and counsel who are Filing Users and indicating how
service was accomplished on any party or counsel who is not a Filing User.

Derivation
The first sentence of Model Rule 9 is derived from the rules of the District of
Kansas. The second paragraph is derived from the Northern District of Ohio’s
procedures.

Commentary
1. The amendments to the Federal Rules (Fed.R.Civ.P. 5(b)) authorizing service of
documents by electronic means do not permit electronic service of process for purposes of
obtaining personal jurisdiction (i.e., Rule 4 service). The Model Rule covers only service
of documents after the initial service of the summons and complaint.

2. The CM/ECF system automatically generates a Notice of Electronic Filing at the
time a non-sealed document is filed with the system. The Notice indicates the time of
filing, the name of the party and attorney filing the document, the type of document, and
the text of the docket entry. It also contains an electronic link (hyperlink} to the filed
document, allowing anyone receiving the Notice by e-mail to retrieve the document
automatically. The CM/ECF system automatically sends this Notice to all case
participants registered to use the electronic filing system. If the court is willing to have
this Notice itself constitute service, it may, under the amendments to the Federal Rules
(Civil Rule 5(b)}(2)(D)), do so through a local rule. The amendments require a local rule
if a court wants to authorize parties to use its “transmission facilities” to make electronic
service. The Model Rule includes such a provision by providing that the court’s
automatically generated notice of electronic filing constitutes service. See note 6. below,

for information on when a Notice of Electronic Filing is generated for an electronic filing
pertaining to a sealed case or sealed document.

Court Admm /Case Mgmt, App. B-4
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3. Parties who are not Filing Users are not deemed under the Model Rules to have
consented to electronic service of the Notice of Electronic Filing. They must be served in
some other way authorized by the Federal Rules of Civil Procedure (Fed.R.Civ.P. 5(b)).
Under the rules, they can be served in the traditional way with a paper copy of the
electronically filed document, or they can consent in writing to service by any other
method, including other forms of electronic service such as fax or direct e-mail.

4. An amendment to Fed R.Civ.P. 6(e) provides that the three additional days to
respond to service by mail will apply to electronic service as well. The Committee Note
states:

Electronic transmission is not always instantaneous, and may fail for any number
of reasons. It may take three days to arrange for transmission in readable form.
Providing added time to respond will not discourage people from asking for
consent to electronic transmission, and may encourage people to give consent.
The more who consent, the quicker will come the improvements that make
electronic service ever more attractive.

5. While some courts accept the Notice of Electronic Filing as a certificate of
service, other courts require a separate certificate of service to be included with the filed
document indicating that the document was electronically filed using the CM/ECF system
and the manner, electronically through the Notice of Electronic Filing or otherwise, in
which parties were served.

6. Note that Version 2.0 of District CM/ECF introduces the capability. if a court

so chooses, to allow attorneys to electronically file into sealed cases or to electronically

file sealed documents into otherwise unsealed cases. For most sealed filings, no Notice
of Electronic Filing will be produced. Production of a Notice of Electronic Filing will

depend on whether the docket entry and case are sealed from public view. Generally.,

under the default settings. CM/ECF will issue a Notice of Electronic Filing only when the
filed document itself is sealed. but the docket entry for the document and the rest of the
case file remain publicly available. Electronic filings in sealed cases do not generate a
Notice of Electronic Filing, nor do electronic filings in otherwise unsealed cases in which
both the docket entry and the attached document are sealed. Each court will need to
decide how to use this functionality to best suit its needs. The model rules picks a

uniform approach - requiring service by means other than through the Notice of
Electronic Filing in all situations involving a sealed filing. However. if a court wants to
allow service though the Notice of Electronic Filing in those instances in which a Notice
of Electronic Filing will be generated (i.e.. in an otherwise unsealed case where the

document is sealed but the docket entry is unsealed). it can choose to do so.

Court Admin./Case Mgmt App.B -5
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UNITED STATES COURTS JOHN K RABIE
CLARENCE A LEE, JR Chel
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

September 29, 2004
MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES
SUBJECT.  Status of CM/ECF Project and Study of Cost-Savings Associated With It

I have attached a report on the status of the Court Management/Electronic Case Filing
project (CM/ECF) and a study containing information on cost-savings associated with the
project.

The three-page report describes the status of the CM/ECF implementation in the federal
courts as of June 2004. It is operational in 123 courts, including 75 bankruptcy courts and 48
district courts. “Another 16 bankruptcy courts and 29 district courts are in the process of rolling
out the system ” Attorney participation is impressive with 88,000 using it to make over 3 million
docket entries. In general, the report gives the project a glowing stamp of approval.

In 2003 the Judicial Conference's Committee on Information Technology requested a
study “to determine whether electronic public access fees impact specifically attorney's
acceptance of the CM/ECF system.” The study was conducted by a consulting firm, PEC
Solutions, Inc. In determining whether assessing fees reduced attorney participation, the study
examined the offsetting cost savings realized by attorneys using the system. A discussion of the
attorneys' cost savings can be found on pages 8-9, 12, and 18-24.

The study provides some indirect information on the cost savings for courts It
documents the specific ways attorneys save money using the system, several of which likely will

apply to the courts, while others likely will result in less work for the courts. A discussion of
revenue enhancements derived from CM/ECF for the courts is also given on pages 36-40.

R

John K Rabiej

Attachments
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Status Report: Electronic Filing in the

Federal Courts: 2004

Sharon D. Nelson, Esq. and John W. Simek are the
President and Vice President of Sensei Enterprises,
Inc, (www.senseient.com) a computer forensics and
legal technology firm based in Fairfax, VA. They can
be reached by email at sensei@senseient.com or
phone at 703-359-0700. © 2004 Sensei Enterprises,
inc.

A well deserved drum roll please’ Withour any
fanfare, the Admmstrative Office of the U S
Courts 1s quictly changing the way federal courts
do business, court by court. When the AO first
anniounced that it would have its case manage-
ment/electronic case filing system (CM/ECF)
operational 1n all federal courts by 2005, the pro-
nouncement was greeted skeptically. After all, stare
e-filing projects were bogged down, the cconomy
wasn't cooperating, and the whole project seemed
extraordinarily massive. This is now the third report
the authors have compiled on the status of elec-
tronic filing 1n the federal courts, and it looks as
though next vear’s report will announce the com-
plenon of the AQ’s mission, on time and on bud-
get

Here are the very impressive statistics: As of
June 2004, CM /ECF was fully operational in 123
courts, ncluding 75 bankruptcy courts and 48 dis-
trict courts. Another 16 bankruptcy courts and 29
district courts are 1n the process of rolling out the
system CM/ECF is rolled out in waves, with ninc
courts being rolled out every two months.
Remarkably, the timeline adopted at the mination
of this project 1n 1995 has remained largely m
place Also, remarkably, the cost of instituting the
system has dropped, to about $50,000 per court,
while the speed of the system has more than dou-
bled This 15 partly due to reduced equipment cost
and the conversion to a Linux operating system

Gary Bockweg, the AO¥'s Project Director for
CM/ECF, reports that the AO has encountered
only one sigmificant delay, with respect to electrome
filmg 1n the appellate courts. Because the appellate
court functionahty differs greatly from district

by Sharon D. Nelson, Esq. and John W. Simek

court functionality, the appellate courts defined
substantially different requirements for their case
management system. Rather than merely modifying
existing district court software, as had been
planned, the developers had to create a wholly new
system for the appellatc courts It1s also true that
the appellate courts have not shown the depth of
mterest 1 clectronic filing mamfested by the bank-
ruptcy and district courts. This may have 1o do
wiath the fact that appellate courts tend to be more
tradifional or that due to the differences in their
processes, appellate courts may not expect the same
benefits that the district and bankruptcy courts arc
secing.

The e-fiing statistics for May 2004 are really
striking. Some fourteen milhion cases were being
handled by the CM/ECF system A total of 88,000
attorneys were using the system, and 127,000 new
cases were opened. Some 3,300,000 docket entries
were made in May. On & humorous note, in this
increasingly complex world, the AO found 1tself
tagged by blacklists as a spammer when it sent out
thousands of copies of the same ¢-mail noufication
n the Enron case The AO spent some time trying
to unravel the mess But as 1s clearly evident from
the stats, this 15 a well-otled machine 1n constant
use.

As the economy flonndered, the federal courts
continucd to have funding available for thesr
CM/ECF implementation through revenue gener-
ated by the judiciary’s “PACER” (Pubhc Access to
Court Electronic Records) program, which gener-
ated approximately $27,000,000 in revenue last
year. Where does all the money come from? Many
people are surprised to find that court data 1s
invaluable to many industnes, including credit card
companies, banks, realtors, marketing
compames-the hst goes on and on While there arc
no added fees for those filing electromcally or
recerving their one free access to any new filing in
their own case, the court mformation 15 also made
available electromcally to the public for a fee of

© 2004 Glasser egalWorks

E-Filing Report B 9



seven cents per page. Understandably, the AQ is
pro-PACER and 1ts revenue generation This may
well stir a privacy concern for those whose data is
being sold, but at the moment, the public seems
largely unaware that court data has become elec-
tronic gold. As Bockweg noted checrfully, “We are
peased to bave access to this money Congress has
authonzed the judiciary to assess reasonable uscr
fees for its electronic publc access program, and
this has enabled us to keep the service gomng ” In
tact, much of this data gathering is automated, and
has become so intense that it has occasionally
threatened to bog the system down In response,
the AQ has asked some of the most acuve data
gatherers to adjust thar procedures so that the
activity 15 done at mght, when normal system access
15 Jow. [t remains to be seen whether pnvacy advo-
cates will cry “foul” at this source of revenue.

Some clements of the federal e-filing system
remain unchanged The AQ’s philosophy has been
to make e-filing permussive rather than mandatory
While that once seemed worrisome, and skeptics
fretred that parucipation would lag, this train is
now moving <o fast that everyone seems cager to
jump on board.

Just as reported 1n previous nstallments, the
AQ 1 strugghng mighuly to stay current with the
latest web browsers and doing a credibie job, lag-
ging only shightly behind the most up-to-date ver-
sions

As also reported previously, the AQO s playing a
waiting game with XML and continuing to moru-
tor 1ts progress elsewhere One element of the
CM/ECF system that surpnses some obscrvers 1s
that 1t sull uscs a user 1D and password rather than
digital signatures. As Bockweb notes, this simple
systemn has been working just fine and has not thus
far presented any secunty 1ssues Though he
expects digntal signatures to be adopted at some
point in the future, there are no immediate plans
for therr adoption

One major change 1s that electronic commerce
has now been melded with the system, and more
and more courts are permitting fees to be paid
onhne

The universality of the system seems to appeal
to all the courts using 1t, so fairh, mummal use has
been made of their ability to modify the code.
More frequently, courts have supplemented the
core code with their own set of local instructions,
news, and procedures. If the core code 1s touched,

the court modifying it 15 also responsible for han
dling the replication and maintenance of the code
1 the event of a disaster recovery event.

The “Public Access v Privacy Rughts” debate
continues and Bockweb notes wryly that the AO 15
prepared to “shift with the winds” as dictated by
the changing methodologies of balancing both
rights In 2001, the Judiaial Conference ssued 1its
rules m civil cases, requiring that “personal data
idennfiers” such as Social Security numbers, dates
of birth, financial account numbers, and names of
minor children be modified or partially redacted
Social Secunty cases were excluded from the system
entirely At that ime, crimunal cases were also
generally excluded, but that has now changed.

Public Access to Electronic Criminal
Case Files

In March, 2002, the Judicial Conference
approved the establishment of a pilot project that
would allow 11 courts, ten district courts, and one
court of appeals, to provide remote electronic
access to criminal case files. A study of these courts
conducted by the Federal Judicial Center did not
find any mnstances of harm duc to remote access to
cnminal documents

After further study and deliberation, the
Judicial Conference adopted new policies with
respect to remote access to criminal case files in
September of 2003. In general, the policy states
that documents that can be accessed at the court-
house should be accessible remotely There are
some restrictions The policy states in part

Upon the effecuve date of any change 1n policy
regarding remote public access to electrome crinu
nal casc file documents, it 1s required thar personal
data idennfiers be redacted by the filer of the docu-
ment, whether document s filed electromcally or in
paper, as follows:

I Social Securtty numbers to the last four digits,

2 Fimanaal account numbers to the last four
digts,

Names of mmnor children to the imtials,
Dates of burth to the year, and
5 Home addresses to city and state

The following documents are not to be includ-
ed in the publc case file and are not made available
at the courthouse or via remote electrome access
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| Unexecuted summonses or warrants of any
kind,

2. Pretrial bail or presentence investigation
reports,

3 Statements of reasons in the judgment of con-
vichon,

4 Tuvemle records;

e

Documents containing denufying informaton
about jurors or potential jurors,

6 Financial affidavits filed 1in seeking representa-
tion pursuant to the Criminal Justice Act;

7 Ex parte requests for authorization of investiga-
tive, expert or other services pursuant to the
Crimunal Justice Act, and

8 Sealed documents.

Courts maintain the discretion to seal any doc-
ument or case file sua sponte

Secunty remains a constant concern, exacerbat-
ed by the injection of terrorist activities as part of
the daily culture The AO works with the
Department of Homeland Security and the
Natonal Secunty Agency to secure court records,
and thus far, has been very successful The federal
system utithizes a “dirty”™ server accessible to the
public with the court’s data residing on a “clean”
server protected by a firewall Thus far, the system
has foiled hundreds of thousands of “ratdings at
the doorknob” though the AQ 15 anything but
complacent. As part of the national infrastructure,
court records are potentially a valuable target for
terrorists and the AQO remains alert to the ever-
morphing potential secunty vulnerabilities.
Currently, court databases are rephcated in Virginta
and Missoun, and further replicanons are anucipat
ed It may actually be safer to have data tor the
Eastern part of the U S. replicated in the West, and

vice versa, a concept that is presently being studied
With current software, only a single replhication 1
possible, but that software will shordy be replaced
and multiple rephcations will then be possble,
thereby further reducing secunty risks

At onc pomnt, the Western District of Kentucky
helped test the system by losing their outside serv-
er, and then activating the replicated data server
Their system fatlure resulted i a test of the AO’s
“falback” procedures, which raised concerns about
the methodology used to return to a normal pro-
duction environment following a failover The AO
continues to work to make such transitions as
smooth as possible The AO has also aliowed con-
trolled “white hacking,” in which secunty special
15ts attempted to hack into the CM/ECF system
While the results mandated some minor fixes, the
AO breathed a happy sigh of relief when the
experts were unable to effect any major intrustons

Asked to sum up the general reaction, Bockweb
notes happily, “Tt 1s rare to hear anything neganve
Most courts seem to really enjoy the benefits and
those who have already implemented are looking
forward to getting more and more ‘nice to have’
features.” Some states, stymied in their own e filing
cfforts, have asked the AO for its CM/ECEF system,
but Bockweb notes that the AQ can’t afford to
devote staff resources 1o working with the states
Also, because the system hasn’t been packaged as
an “off the shelf” system, 1t would be very hard for
anyone clse to bring it up state by state, or court
by court, 1n accordance with local needs. Sull, the
AO 15 looking at the 1ssucs to see if it can ultimate-
ly assist the states In the meantume, the “little
engine that could” keeps chugging along, and 1t
looks very much as though it wall make 1t to the
station on time @

& 2004 Glasser LegalWorks
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Executive Summary
Background

In 2001, the Admimistrative Office (AQ) conducted a study of the electronic public access
fee and 1ts impact on the use of CM/ECF. Although data from the Electronic Public Access (EPA)
Fee Study performed 1n 2001 suggested that fees do not impact the use of CM/ECF, these findings
were made early in the CM/ECF implementation process, and the survey set was comprised of
PACER users (commercial entities, attorneys, and the general public). In 2003, the Commuttee on
Information Technology asked the Electronic Public Access (EPA) Program Office to conduct a
follow-up study to determine whether electromc public access fees impact specifically attorney’s
acceptance of the CM/ECF system.

The EPA Program Office contracted with PEC Solutions, Inc. (PEC), which conducted the
2001 fee study, to also conduct the research for this study, which consisted of a telephone survey,
focus group meetings, and an analysis of electronic public access account utilization

The objectives of the 2003 Fee Study were to assess the impact of fees on users’ adoption
and use of CM/ECF, and to determine the need to develop an alternate pricing method for electronic
public access.

Methodology

In the telephone survey, PEC randomly selected 135 attorneys who use CM/ECF 1n erther
bankruptcy or federal district courts from 13 judicial districts divided nto two pools. metropolitan
statistical areas, which are populations over 50,000; and micropolitan statistical areas, which are
populations under 50,000. The survey consisted of twenty-five questions concerning si1ze and style

of law practices, CM/ECF usage patterns, and opinions regarding the current fees and corresponding
value ot CM/ECF.

PEC personnel, along with AO staft, visited six different courts in four court locations:
District of Columbia- District Court; Eastern District of Virgima- Bankruptcy Court, Western
District of Missouri- Distnict and Bankruptey Courts; and Nebraska- District and Bankruptcy Courts.
Each participating court contacted a cross-section of attorneys and firms who represented the most
experienced users of CM/ECF. The number of participants varied from eight to fifteen persons per
group meeting Participants included attorneys and support staff from sole practitioners’ offices,
small and large law firms, local and remotely located attorneys, U S. Attorneys and bankruptcy
trustees

The focus groups proceeded via open discussions, rather than the method of specified
questions and answers used in the telephone survey. A facilitator guided the discussion through four
topical areas, including: what impact the system has had on attorneys’ practices; how fees and other

PEC Solutions, Inc 1 October 27, 2003
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costs impact attorneys’ use of CM/ECF, what benefits attorneys are deriving from the system; and
what changes, if any, attorneys would prefer.

Participants discussed any topic or aspect of CM/ECF or PACER that they believed to be
important. The openness of the forum allowed potentially contentious 1ssues to surface without
deratling the discussion. The unrestrained conversation resulted 1 less inhibited, more meamngful
discussions than the telephone survey pernitted. Nonetheless, the focus groups predominantly
confirmed the telephone survey results and provided qualitative explanations corresponding to each
topic of discussion.

At each focus group meeting, participants completed a time analysis worksheet to identify
where and how CM/ECF changed their work processes, filing procedures. storage of data, case
management, and other aspects of the work day. The worksheet divided an 8-hour day into time
segments into which attorneys attributed their work procedures, both clerical and substantive, before
and after the implementation of CM/ECF.

Results

The study results show that the current fee structure does not deter attorneys trom adopting
or using CM/ECF. Accordingly, the survey participants preferred the current fee plan more than a
proposed per-document plan or a flat fee.

1. Fee Structure: Participants compared the current fee structure to both a per-document fee
plan and a flat fee, and overwhelmingly preferning the current fee system Most attorneys do not
bother to bill clients for the fees, for two reasons: 1) the comparatively minuscule fees do not justify
spending the time to track and recover them; and 2) under the current system, attorneys said 1t is
difficult to efficiently attribute a particular fee to a particular client.

An overwhelming majority of attorneys surveyed, 86%, said the fee does not inhibat their use
of CM/ECF A few users, however, complained of paying fees to view case files for their own cases,
even after the mitial free copy 1s obtained Some also complained of the billing mechanism, 1.¢.,
they tound the billing transaction receipts annoying, but they challenge neither the need for the tee
nor the amount of the fee. Other users suggested building the access fee into the filing fee or some
other one-time fee associated with each case.

2. Advantages. Survey participants histed several benefits of CM/ECF, including cost
savings, productivity and efficiency improvements, and enhancements to products and services.
Users realized cost savings in postage, copying, paper usage, courier services, and travel to and from
courts for filing and document retrieval Time advantages include service and delivery efficiencies,
document filing, and access to case information, which facilitates improved communications with
clients, other case participants, and the courts.

PEC Solutions, Inc 11 October 27, 2003
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Users also advise that because of the time savings, attorneys and staff alike are able to spend
more time on substantive projects. Use of CM/ECF also results in increased workloads, more
billable hours, and even product improvement. The atlorneys cite the 24 x 7 access as an element
of CM/ECF that benefits their professional work as well as their personal lives by providing greater
flexibility of when and where attorneys could perform their work.

3. Disadvantages: Attorneys’ most vocal complaint was the increase in email volume,
especially bankruptcy notices. Some attorneys reportedly diverted resources to manage the barrage
of emails One predominant issue 1s the 1nability, under the current system, of the user to 1denti1fy
the source and subject of the emails, which necessitates the time-consuming tasks of opening and
reading each individual email.

Attorneys also complained that filing and case management with CM/ECF required more
highly skalled support staff Although filing and noticing have been streamlined, skilled staff are
required to operate the system and troubleshoot anomahes. Obtaining skilled staff required new
recruitment and hinng efforts and training, and nught require laying off other staff with inadequate
computer skills.

Those who practiced criminal law disliked the restricted access in criminal cases. However,
the Judicial Conference recently changed the policy regarding remote access to criminal cases.

4 Start-Up Costs' Attorneys acknowledged that they incurred considerable nitial costs,
which they recouped directly, through billing and less money expended on maihing and couner
services, and indirectly, through increased operational efficiencies, allowing more time to be spent
on substantive 1ssues rather than clerical issues mnvolved 1n filing of cases. Users also note that by
requiring updated computer and word processing equipment, CM/ECF has forced firms to update
computer equipment to the overall benefit of the firm Therefore, users have recouped the start-up
costs of CM/ECF while improving client services.

5. Case Management Tool: Almost all attorneys indicate that they have printed documents
trom CM/ECF, rather than saving them to disc. Users printed hard copies because of habit, practice
peculiarities, security concerns, and court rules. Ultimately, both attorneys and support staffreported
that they simply were more comfortable with a paper file than with an electronic file. Consequently,
because users kept hard copies of CM/ECF documents, they were less likely to refer repeatedly to
the system to review case documents. The attorneys have asserted, however, that the EPA fee is not
the motivating factor that influences whether they use CM/ECF as their primary file system.

6 Revenue Projections: The number of CM/ECF courts increases dramatically each year,
with a corresponding increase in EPA fee revenue. Nearly 50 CM/ECF courts are currently billing
for EPA, and by the end of fiscal year 2004 this number should increase to nearly 90 courts, with 60
bankruptey courts and 27 district courts implementing the system. The bankruptey implementation
1s signiticantly closer to completion than is the district implementation. Consequently, the growth

PEC Solutions, Inc 11t October 27, 2003
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rate for bankruptcy revenues is relatively flat, whereas the growth rate for district courts projects
continued growth through 2005. Additionally, because bankruptcy revenue has historically
accounted for most of the EP A revenue, and the bankruptcy statistical model 1s based on expenence,
the bankruptcy model supplies the principal dynamic in the projected growth of EPA. Nevertheless,
analysis indicates that the current fee structure will provide increased revenues over tume, continuing
to provide for development, implementation, and operation of CM/ECF

Due to the differences between bankruptcy and district courts, the researchers created
separate forecasting models for each. For fiscal year 2004, expected total revenue is $35 0 mullion”;
for fiscal year 2005, the expected revenue 1s $43.7 mullion™"; and for fiscal year 2006, the expected
revenue 1s $47.7 " million.

7. Cost-Benefit Analysis- Attorneys report that CM/ECF’s benefits substantially outweigh
the costs of start-up and operation Attorneys using CM/ECF take advantage of saved time to
unprove services and increase billable hours, gaining competitive and thus economic advantage over
those who do not use CM/ECF. Firms commonly write-off non-billable hours because they exceed
reasonable costs tor the pennod. Upon implementing CM/ECF, however, firms have reduced non-
billable hours write-offs and have recovered the revenue corresponding with the regamed hours.
Users were able to pass savings on to chents, promoting client good will and further enhancing
competitive advantage

Summary

The 2003 Fee Study results show that the current fee structure does not deter attorneys or
support statf from using CM/ECF. Although users do not typically use CM/ECF as their primary
internal case management system, this is not related to the access fee. Instead, users choose to print
documents for a variety of reasons related to historical practice, court requirements and security
Users have noted that start-up costs were moderate to substantial, but that they have recouped the
costs through increased billable hours, expanded competitive advantage and enhanced client
goodwill. Ultimately, the users overwhelmingly report that the value of CM/ECF substantially
outweighs the burden of the access fee.

" Between $29.1 mullion and $38 6 million
" Between $34.2 mullion and $48 2 million

" Between $35.8 mithon and $59 0 million
PEC Solutions, Inc v October 27, 2003
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Section 1 — Introduction

1.1 Background

The Admimstrative Oftice of the U.S. Courts (AQ) is at the approximate mid-point of implementing
a new case management system for the federal judiciary. The new application is a Government-
developed product called Case Management/Electronic Case Files (CM/ECF). The CM/ECF project
replaces existing case management systems in the federal courts (e.g., the Integrated Case
Management System (ICMS), NIBS) with a new case management system based on current
technology, new software, and increased functionality requested by the courts In addition to
providing the courts with updated tools for managing their cases, this new system enables the courts
to create electronic case files and mnplement electronic filing over the Internet.

Current Judicial Conference policy 1s that public access fees should be commensurate with the costs
of providing existing services and for developing enhanced services. The fee for public access to
electronic information was mitially set at $1.00 per-minute. [t was reduced twice, first to $.75, then
to $.60 per-minute. As access began to be made available via the Internet, the Judicial Conference,
at 1ts September 1998 session, prescnibed a $.07 per-page charge for Internet access to court
documents. This charge, which was aimed at maintaining current public access revenues, while also
mtroducing new technology to expand public access court information, was calculated to produce
comparable charges for Internet and dial-up access for large users (charges are reduced for light
users), and applies to all court types.

As aresult of the Fee Study conducted by PEC Solutions 1n 2001, the Judicial Conference approved
a per-document cap of $2.10 on case file documents accessed through the Public Access to Court
Electronic Records (PACER) system. This cap was set based on user preference combined with the
need to preserve revenue at a level sufticient to fund the EPA program, which rehies exclusively on
revenues derived from PACER. The PACER Service Center, located 1n San Antomo, TX, manages
admirustration and billing for all electronic public access in the courts. While physical access to
public records within the courthouse during regular operating hours is currently available to the
general public free of charge, anything beyond this basic level has an associated charge, ¢.g * $.50
per-page for copies of court documents, $20 for a search of the court records by the clerk; $4 for a
sheet of microfiche; $20 for an audio recording of court proceedings; $7 for certification of a
document; and $.10 per-page 1f printed from a public access terminal.

EPA revenues are used to fund not only the PACER program, but also the Appellate Bulletin Board
System (ABBS), the Voice Case Information System (VCIS) and the Appellate Voice Information
System (AVIS); the latter two of which are provided to the public without charge In addition to
VCIS, which has been an extremely popular service, the U S Party/Case Index, which allows users
to perform nationwide searches, logged approximately 3,000,000 transactions last year These
revenues also provide courts with telephone lines and toll-free lines, as well as all of the hardware
and software necessary for public access, including PACER-Net and intrastructure costs, and public
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scanming stations, including a personal computer for free public access at the court n all otfices with
ten or more staft.

EPA revenues also fund the development and implementation costs of CM/ECF, whose operation
has been integrated with, and indeed expanded the scope of PACER. PACER has been expanded to
administer electronic access to documents filed in CM/ECF, 1n addition to docket sheets CM/ECF
is currently "live” m 60 bankruptcy courts and 27 district courts and 1s currently being implemented
in 52 additional district and bankruptcy courts Implementation of all federal courts 1s anticipated
to be completed by the end of 2005

1.2  Objectives

The objectives of the EPA Follow-up Fee Study are to assess the impact of fees on the adoption and
use of CM/ECF by attorneys and to evaluate alternate pnieing models for electromic pubhc access and
¢lectronic filing for attorneys. The study reviews the benefits and disadvantages system users have
experienced to determuine the value that the system provides to attorneys.

1.3 Analytical Methods and Document Organization

The focus of this study 1s on the attorneys practicing in the U.S. Courts A telephone survey of
current, randomly selected, CM/ECF users, coupled with focus groups of attomeys in CM/ECF
courts gathered users’ opinions regarding the advantages and disadvantages of CM/ECF, and how
the system has impacted practice. The survey and focus groups were performed in parallel; however.
imtial answers from the survey were used to direct questions and discussion during the later focus
group sessions to help the PEC facilitators fully understand the 1ssues arising from the
implementation and use of CM/ECF by attorneys EPA revenue forecasts extrapolated revenue trends
using statistical regression models. The specific methodology is described 1n detail in Section 6,
“Revenue Projection.” These sources also contributed to estimates for Section 4, “Electronic Public
Access Benefits and Costs.”

The remainder of this document 1s organized into the following sections:
Section 2 - Data Collection Methodology

Section 3 - CM/ECF Impact on Attorney Practice

Section 4 - Electromc Public Access Benefits and Costs

Section 5 - Attorney Adoption of the CM/ECF System

Section 6 - Revenue Projection

Section 7 - Findings
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Section 2 — Data Collection Methodology

This section describes the three primary data collection methodologies used to develop the
information contained in this report. PEC performed a telephone survey of randomly selected
attorneys, facilitated focus group meetings with current users of CM/ECF, and analyzed account and
revenue data from the previous two years.

2.1 Overview

The timing of this study, at the mid-point of CM/ECF implementation, allows analysts to draw on
actual experience using the system. The following data collection tools provided complementary
insights into the experience of CM/ECF users:

* Telephone Survey - collect data regarding user demographics, usage patterns, and fee-related
issues, as well as general information regarding the percerved value and costs of EPA.

* Focus Group Meetings - provide specific information regarding the effects of CM/ECF on
attorney practice, the advantages and disadvantages of EPA, including quantifiable and non-
quantifiable benefits experienced with the implementation of the system. In addition, 1ssues
raised from the telephone survey will be discussed to develop a complete understanding of
reasons behind some of the answers.

» CM/ECF and PACER Account and Revenue Data - analyze usage data to develop models
to forecast future usage and revenues, as well as development of possible alternative pricing
models

The following paragraphs describe these methodologies n detail.

2.2 Telephone Survey

2.2.1 Overview

The telephone survey was developed with input from the AO  The survey consists of twenty-five
(25) questions developed to elicit responses which identify the user’s law practice, CM/ECF usage
patterns, and opintons regarding the current fees and value of EPA. Survey participants were
randomly selected from lists of CM/ECF users from thirteen (13) judicial distnicts totaling
approxmmatety 15,800 attorneys A total of 135 attorneys were surveyed, which provides an eight (8)
percent error rate with a confidence interval of 90 percent

2.2.2 Methodology

PEC chose a telephone-based survey because of the higher response rate and more im-depth 1ssue
exploration anticipated via telephone, as compared to e-matled or printed questionnaires. To gamn
the maximum msight into the use of electronic documents from CM/ECF, the population was
defined as the courts that have used the system for the longest time. Select additional courts with
sigmficant CM/ECF experience were added to provide a balance of “prototype” and later “wave”
courts.
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The courts represented CM/ECF courts of varying sizes covering different demographic areas in
different regions of the country to enable participation and representation in the survey of areas with
as many characteristics and court environments as possible. A particular interest in the survey was
to ensure adequate representation of the views of attorneys who practice outside of large cities and
metropolitan areas. To achieve a balance between metropolitan and non-metropolitan attorneys, the
lists provided by the selected courts were divided according to their location into two groups
representing larger and smaller population areas. The survey groups were defined as follows:

I. Those attorneys located in Metropolitan Statistical Areas (population >50,000) defined
by the U.S. Census Bureau, and

{l. Those located 1n Micropohtan Statistical Areas (population <50,000) and other small
towns and sparsely populated areas.

Separation wnto two groups was necessary because the attorneys in micropolitan areas would
represent a statistically insignificant group 1n a non-differentiated survey.

For each group, the attorneys were sequenced and selected to participate in the survey by matching
the sequence number with a list of numbers provided by random number generator This method
supports the guiding principles that all participants have an equal chance of selection. The only
records climmated were those that contained erroneous and incomplete address and telephone
contact information that prevented survey contact, or were duplicates.

2.2.3 CM/ECF User Pool for Survey

Thirteen (13) courts provided lists of their current CM/ECF attorney users for inclusion in the tmitial
pool from which survey participants would be randomly selected (see Attachment D). The total pool
of users provided by the participating courts totaled over 15,800 attorneys. As stated above, the
users were then separated into metropolitan and micropolitan sub-groups to ensure representation
of both user types.
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Total Pool of Attorneys

1 Metropohtan - Group 1
B Micropohtan - Group 2

98%

Exhibit 2.1: Pool of Attorneys by Location

Exhibit 2.1 shows the enormous disparity between the number of metropolitan and micropolitan
users and illustrates the need to create two randomly selected groups Ifall users were combined into
one pool the odds of randomly selecting a sufficient number of micropohtan users to gather
meaningful data would be extremely low.

2.3 Focus Group Meetings

2.3.1 Overview
The objective of the focus group meetings 15 to understand how the CM/ECF system 1s used by
attorneys. Several areas are discussed with each focus group.

. What impacts has the system had on their practice?

. How do fees and other costs impact their use of CM/ECF?

. What benefits are attorneys receiving from the system? and

. What would they like to see happen with the system in the future?

The focus groups also allow the PEC team to delve deeper into certain issues that may have been
identified during the telephone survey. For the most part, the focus groups confirmed and enhanced
the survey results and provided the qualitative explanations underlying the quantitative results of
the survey.

2.3.2 Methodology
The AO arranged for the PEC team to visit four court locations and a total of six courts which have
been using the CM/ECF system for a significant period of tme. The focus group courts included:
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*  Dustnict of Columbia - District Court
« Eastern District of Virgima - Bankruptcy Court
*  Western District of Missouri - District and Bankruptcy Courts
» Nebraska - District and Bankruptcy Courts
Facilitation ot the focus groups msured that:

» All participants had an opportunity to express thetr thoughts on EPA;
» Potentially contentious 1ssues were surfaced without derailing the main items of discussion;
and
» Conductofthe tocus groups occurred 1n an efficient, decorous, and professional manner that
reflected on the judiciary’s concern for the user community and scrupulously respects the
time constraints of busy attorneys.
Each focus group court arranged for the participation of a representative group of attorneys and
support staft The total number of participants in each session varied from eight to fifteen
individuals. Sessions were attended by a cross-section of the CM/ECF attorney user community,
which included sole practitioners, attorneys from small, medium (10 - 30 attorneys) and large firms
(> 30 attorneys), remotely located attorneys, U.S. Attorneys, and bankruptcy trustees. Participants
included attorney support staff (paralegal/legal secretary), who identified how the office
environment has changed since the implementation of CM/ECF. Many attorneys do not use the
system frequently, relying on their support staft to electronically file and receive documents. In
addition, many of the anticipated benefits of the system are more clerical in nature and, therefore,
the support statf may be significantly aftected by the implementation of CM/ECF

Lastly, a time analysis worksheet (Attachment C) was provided to each of the focus group
participants to help 1dentify where and how their work day has changed since the implementation
of CM/ECF. Participants were asked to assume an eight hour work day and allocate those hours
among the categories provided, both before CM/ECF and after its implementation. The tume
analysis was not a scientific study; rather, 1t provided indications of where and how CM/ECF 15
affecting practicing attorneys
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Section 3 - CM/ECF Impact on Attorney Practice

3.1 QOverview

Thus section explores the impact CM/ECF has had on attorney practice. The impacts CM/ECF has
had on the day-to-day practice of attorneys and what advantages/disadvantages attorneys have
experienced are reviewed.

3.2  CM/ECF Impact on Attorney Practice

CM/ECF mmpacts practice in many different ways, such as staff requirements, costs, time allotment,
productivity, client servicing, and access to information. The telephone survey results and focus
group mput both 1dentify advantages and disadvantages experienced by attorneys and professional
staft using the system. Overall, the input received about the system during the data collection
activities 1s very positive.

The telephone survey asked several questions about how the CM/ECF system affects attorneys’
practice. Question #22 asked users 1f they viewed the system positively or negatively in the
tollowing areas: Cost Control, Access, Reliability, Timeliness, Single Source of Data, and Change.
For all areas approximately 90% ot'the survey respondents replied that they view the impacts from
CM/ECF 1n a positive hight. All of these aspects of the system were also 1dentified as advantages
by the focus groups and are discussed n greater detail 1n paragraph 3 3 |

Simularly, Question 20 queried whether there was a positive or negative impact on “Research and/or
Document Preparation”, Filing/transmuttal, Case tracking, and Post Case Follow-up. For the work
areas of Research and Post-case follow-up there was an almost even split between those who
believed that CM/ECE has had no impact and those who answered that the system has had a positive
mimpact on practice For the more clerical work areas of Filing/transmuttal and Case tracking, close
to 90% of the respondents believe there has been a positive impact.

A third question was asked regarding the perceived value that CM/ECF provides or will provide
Question #21 asked:

“In general, do you expect the overall long term impact of electromc documents to

be:
a. Labor-saving
b. Burdensome
¢. No mmpact
d. Other
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Overall Long-term Impact of EPA

5% ‘

[da Labor-saving
'@b Burdensome
¢ No Impact
d Other

Exhibit 3.1: Long-term Impact of EPA

The results are consistent with overall views on the efficiency of using the system Exhibit 3.1
shows that the overwhelming majority of system users believe that CM/ECF will provide labor-
savings over the long term. Both metropolitan and micropolitan attorneys had the exact same
percentage of users answer that the system will be labor saving.

3.2.1 Advantages

There were numerous advantages cited by the focus group participants, however, several were
mentioned consistently throughout the meetings and telephone survey The benefits can generally
be divided into four categories: cost savings, efficiency/time savings, productivity gains, and quality
of access improvements.

3.2.1.1 Cost Advantages

Cost advantages provided by the CM/ECF system are usually the first benefits mentioned by system
users because they are readily apparent and can be significant. The cost advantages will be
discussed 1n general terms in this section and quantitied in greater detail in Section 4, Cost-Benefit
Analysis.

Cost savings were 1dentified primarily for clerical and delivery areas having to do with document
production and dehvery,

» Postage - CM/ECF shifts the burden for document service delivery from the
submitting attorney to the Court because the system automatically forwards the
documents to parties 1n the case via e-mail. For large bankruptcy and multiple

PEC Solutions, Inc 8 October 27, 2003



Electronic Public Access Follow-up Fee Study Final

3.2.1.2

defendant civil/crimmal cases the number of mailings could run into the hundreds
or even thousands of documents over the life of a case Attorneys are no longer
required to send hard copies of court documents (in most cases) and, therefore, save
a considerable amount of money.

Copying/Paper - Similar to the postage savings, with electronic delivery of court
documents the submitting attorney has shufted the cost of making multiple hard
copies of documents, which can be hundreds of pages in length, to send to the
parties in a case. Considering that the normal cost attributed to paper and copier
usage 1s estimated at approximately $ 05 per-page, for every 100 pages not copred
an attorney’s office saves $5 00. Although a relatively small amount initially, during
the course of litigation thousands of pages per-case can be saved, resulting in
significant savings. One focus group member commented that, “Copying costs alone
are down 60%.”

Courier - Before CM/ECF submission of documents 1n a timely manner to the court
required either a mailing or a courier delivery to the courthouse. Since documents
can be filed electronically at any time, day or night, the need for counier delivery and
the urgency to meet a 5 o’clock deadline have been elimnated.

Travel - Like courter expenses, travel expenses necessary to deliver or retrieve
documents from the court have been significantly reduced or eliminated. Attorneys
remotely located from the court particularly benefit from reduced travel costs. The
current government reimbursement rate for auto travel 18 $0.36 a mile. 1f an office
1s required to send someone to deliver a document or travel to retrieve a document
and they are located 100 miles away, the office can save $72 in auto costs, plus the
hourly labor costs for the person making the trip.

Storage Space - Offices have the potential of saving money on storage space for
areas currently used for physical files because the files can be stored electronically.
However, since attorneys are still printing documents, they are not taking full
advantage of this potential benefit

Efficiency/Time Advantages

Efficiency and ime advantages consist of changes 1n how particular tasks are performed, reducing
the amount of time required or providing more flexibihty for the user.

Service/Delivery - CM/ECF has drastically reduced the amount of time 1t takes to
prepare and deliver documents to case parties for support personnel. Time copying,
binding, and mailing documents has been eliminated because the documents are sent
to all necessary recipients with immediate delivery. Conversely, notification and
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3.2.1.3

acceptance of delivery on the recerving end 1s almost immediate. Parties no longer
have to wait several days to recerve a document via mail.

Internal Document Filing/Retrieval - Time associated with filing or retrieving
hard copy documents from file rooms has been reduced or, in some cases,
eliminated. Although hard copies are normally made, in many 1nstances copies of
documents are also saved electronically on the user’s computer system. Users have
instant access to the document via CM/ECF or through their own computer files.
This is especially important when a chent calls and the attorney does not have to
waste time finding the file and then calling the client back with the information, he
or she can respond almeost instantly Some attorneys noted that the organization of
therr files 1s better when they save them electronically.

Immediate Access to Information - CM/ECF provides users with almost
immediate access to their own case files, as well as information regarding current
cases 1n the federal judicial system  Attorneys can check the docket at any time to
ensure their case files are complete. With immediate delivery and receipt of court
documents, 1t was noted that many simple court actions are completed much quicker.
Case history is more readily available, especially for closed/permanent records,
along with easier access to exhibits [n addition, client background checks regarding
their litigation history can now be done quickly and discretely by attorneys.

Improved Communication - All parties are more aware of what 1s going on in the
case because the access to the docket and case files. This improves eftficiency of the

entire process and allows practitioners to potentially handle more cases.

Productivity Gains

Productivity gains include advantages such as increased case load and reduced “busy” work.,

3.2.14

More Substantive Work - CM/ECF has reduced the need for clerical support and
has freed up support staft and attorneys to work on more substantive projects. This
is especially important for sole practitioners or small offices where clerical support
1s at a premium. A focus group member commented that it, “liberates support staff
of menial and time consuming tasks.” By elimmnating much of the clerical “busy”
work (copying, delivery preparation, etc.), an otfice can be more productive

Increased case load/billable hours - Because of the reduced clencal work and
increased efficiency, several attorneys commented that CM/ECF allows them to

increase ther billable hours and/or handle a larger case load

Quality Improvements
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Quality improvements include both attorney product quality, but also work/hte quality.

+  Product Improvements - The time savings and efficiency improvements mentioned
above allow attorneys to spend more time doing substantive work, such as legal
research and quality assurance. One type of research that 1s now available 1s the
access to pleadings i other cases. Attorneys can now use 1deas and arguments from
other cases which they may not have had easy access to previously. This results 1n
a better work product and better client support and servicing. The ability to file
documents up until midmght the day they are due allows attorneys to do last minute
quality checks on documents before they are filed (see also disadvantages).

»  Remote and 24 x 7 Access - The CM/ECF system allows access via the internet,
twenty-four hours a day, seven days aweek The ability to access the system and file
documents at any time, from any location with internet access provides considerable
flexibility to attorneys. Attorneys can now access case files while they are away
from the office.

Remotely located attorneys, such as those 1n the micropolitan areas are particularly
advantaged by the access CM/ECF provides. Remote attorneys now have the same
access to documents as attorneys that are located next to the courthouse. One sole
practitioner stated, “The system 1s a boon for me - it allows me to be more efficient
and independent.”

Some quality of life issues are also improved by the 24 x 7 access allowed by
CM/ECF. An attorney noted that the ability to file documents at his leisure (up to
mudnight) allows him flexibility to attend famuly functions, such as a child’s softball
game, and still file timely afterwards, often from home

3.2.2 Disadvantages

Participants 1n the focus groups and the telephone survey were asked to 1dentity disadvantages of
using CM/ECF  Respondents named as disadvantages particular facets of using the system that
were actually needed system improvements, which are hsted as “Attachment A.” Several
disadvantages were repeatedly identified, such as e-mail volume and naming of docket entries, time
increases, and start-up costs, among others. Below are the most common disadvantages cited by
the focus groups and survey participants.

*  Volume of e-mails - The volume of e-mails that some users receive, especially in
bankruptcy, can be overwhelming. In contrast to paper coptes of documents
delivered via U.S. mail, documents served electronically prove more difficult to
quickly review for relevance, especially in light of the naming convention 1ssue.
Moreover, attorneys are now receiving e-mail notification for every action taken in
a particular case, whether or not 1t is relevant to their chent This 1s true tor
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bankruptcy cases where there are multiple creditors and civil cases with multiple
defendants. Some attorneys indicated that they spend more time trymg to review
their e-mails than they used to spend going through their regular mail.

+ Naming convention for docket entries - The naming convention for e-filing in
CM/ECF does not always identify the exact type of document being submitted.
CM/ECF users are having difficulty identifying important e-mails because of this,
causing them to waste time going through every e-mail received.

+  Higher skilled staff - Due to the complexaties of attorney practice and the growing
number of e-mails, staff that is more highly skilied is required to 1dentify important
documents, rather than using purely clerical staff As a result the individual cost per
support person has mcreased. Most indicated, however, that they require less
personnel overall, so the costs appear to balance out.

«  Start-up costs - Start-up costs are an 1ssue for a few of the smaller offices and sole
practitioners. The costs of upgrading computers, purchasing scanners and software,
and nstalling a high speed connection could be relatively high

» Lack of consistency - The way CM/ECF 1s implemented vares from junsdiction
to jurisdiction. Similar rules for using the system would simphify traiming for multi-
jurisdictional practices.

« Information Access - A few criminal attorneys commented that they could not
access somme documents on-line that they were able to access by going to the court.
The restrictions reflect current Judicial Conference policy

« Staff time has increased in some areas - Scanning of documents, especially
exhibits', has mereased considerably, along with the formatting of documents to be
filed electronically. Getting documents prepared for PDF conversion and delivery
has balanced out time savings in other areas for some staff.

«  Accounting - The credit card bills that the law offices receive for their filing fee via
CM/ECF are not detailed which causes increased time for the attorney and/or
accounting personne! to figure out the bills for each client.’

» 24 x 7 Availability - Although constant access to the system 1s advantageous n
many respects, 1t has also extended the day for some attorneys and staff. In many

"Not all courts require exhibits to filed electronically.

“This 1s a function of the credit card company billing practices, not CM/ECF or PACER
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mnstances, the staff person 1s the only person who knows how to use CM/ECF, so
they must stay with the attorney to file the document.

« Technical Difficulties - Participants noted sporatic difficulties with electromc
service delivery and other aspects of the CM/ECF system and their own nternal
systems

« Less opportunity to catch errors - A few attorneys found the electronic filing
processes provided fewer or briefer reviews before filing the documents Asaresult,
they were concerned that they occasionally submit the incorrect version of an
electronic file.

«  Shift in costs to trustees - Printing/paper costs have shifted from the debtor to the
bankruptcy trustees. This was mentioned in two focus groups, but not spectfically
identitied as a disadvantage to the system.

323 Time Shift Analysis

During the focus group meetings participants were provided a sheet which listed broad work
categories likely to be affected by the implementation of CM/ECF. Each broad category had several
more spectfic categones beneath it Participants were asked to assume an eight-hour day and
allocate those eight hours among the categories of work before CM/ECF was implemented and
after. The individuals filing out the sheet could fill it out from their own perspective
(attorney/paralegal/secretary) or from the perspective of the firm. [fattorneys believed that the work
areas were more appropnate for support staff, they were asked to fill 1t out from that perspective.
The Time Analysis Template 1s included as Attachment C.

While the analysis does provide a general indication of how CM/ECF 1s atfecting certain practice
areas, the analysis certainly could not be considered a scientific study of how work performance has
changed. The four broad work categones are’ Delivery, Case Management, Clencal, and Legal
Research.

Many attorneys commented that the categones were more applicable to support staff and filled out
the sheet from that perspective. A large number of participants also noted that the overall time
duning therr workday has not changed, but what they are doing has shifted somewhat. After
tabulating the results from the worksheets, there was a clear indication that time had been reduced
in more areas than imcreased 1n others since the implementation of CM/ECF. Consistent with
advantages cited earlier, the additional time was used to improve work product through additional
quality assurance and research, as well as additional chient services.

Below are the results of the time shift analysis, broken down by attorney time and staff time.
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>

Delivery - this category included travel/driving, service delivery to multiple
recipients, follow-up/service contirmation, and wait time at the courthouse.

»  Across the board, the reduction in time required since the implementation of
CM/ECYF was by far the greatest.

— Average attorney time decreased by 1.0 hours
— Average staff time decreased by 1.49 hours

Case Management - this category included logistics/coordination, internal
document retrieval, internal document tiling, preparation for submission, and docket
checking.

+ Theresults 1n this category were mixed Submission preparation and docket
checking increased for many, while document retneval and filing fell
significantly.

— Average attorney time decreased by 0.78 hours
— Average staff time increased by 0.5 hours

Clerical - this category ncluded copying, delivery preparation, mail
sorting/document processing, and billing.

+ The total time 1n this category decreased for both attorneys and staf¥, though
scanming was written in by several participants as an increase in time
Copying was significantly reduced. Time spent sorting mail stayed the same
or increased for many because of the volume of e-mails and time spent on
billing increased for those who bill their chients for CM/ECF charges.

— Average attorney time decreased by 0.76 hours
— Average statf time decreased by 0 27 hours

Legal Research - this category includes specific judge rulings, searches of similar
cases, key word searches, and travel to courthouse.

« The total time for each labor category decreased.

— Average attorney time decreased by 0 37
— Average staff time decreased by 0.19

Other - this category was filled in 1f the above hst did not include a category which
expenenced change for a particular participant.
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« A few attorneys spent more time with their clients.

— Average attorney time increased 0.05 hours
— Average staff time increased 0.29 hours

» Total Time Change:
» Attorney: -3 08 hours
» Staff: -0.98 hours
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Section 4 — Electronic Public Access Benefits and Costs

The telephone survey and the focus group meetings described above served as the basis for
assessing benefits and costs. Attorney users having a wide variety of practices conveyed their
perceptions of the system’s impacts, which included many benefits, such as decreased costs,
increased effectiveness, and improved work product. The general benefits of the system were
discussed in Section 3. This section presents a comparison of quantifiable benefits with the
estimated costs users meur to use CM/ECF.

4.1 Overview

CM/ECF has been implemented 1n approximately halt of the courts in the federal Judiciary and has
been 1n use for several years in some court jurisdictions The costs and benetits in the junsdictions
that have expenence using CM/ECF have been recognized by the users and are beginning to take
full effect

4.2 Methodology

The format tor collecting information included the focus group meetings and telephone surveys with
CM/ECF attorney users. Wherever possible, specific quantifiable costs and benefits were identified
and calculated using assumptions regarding use and time periods. Although not a scientific study,
the time shift data gathered dunng the focus groups identitied specific changes in time spent on
activities by the attorney and staff users, as detailed in the preceding section. Since CM/ECF has
been in use i some jurisdictions for several years, this experiential data yields an approximate 1dea
of the savings to be realized from using CM/ECF.

4.3 Quantifiable vs. Non-quantifiable Benefits

Quantifiable benefits are those where a direct association can be established between some
particular component of CM/ECF and a cost reduction. Other activities that are linked to
improvements made by the system, are constdered to be non-quantifiable. For example, alleviating
the necessity to retrieve a document physically from the courthouse corresponds to a quantifiable
cost savings of salary or courier fees. In contrast ensuring that a document has been received timely
1s a non-quantifiable, though important, benefit. Another example of an important non-quantifiable
benefit 1s the abulity to produce better work products due to the efficiencies gained in other areas.

4.4 List of Benefits

The benefits/advantages identified by system users are generally explained in Section 3.3, Below
18 a table listing all EPA benefits 1dentified by the system users dunng the focus groups and
telephone survey The quantifiable and non-quantifiable benefits are specified.

Table 4.1: Quantifiable and Non-Quantifiable Benefits
PEC Solutions, Inc 16 October 27, 2003




Electronic Public Access Follow-up Fee Study Final

Functionality/ Factors Benefits

Quantifiable Non-Quantifiable

1. Time Savings

1. Travel time (to Courthouse)

2. Wait time (in line in Courthouse)

3. Wait time (for mail or courier)

SN NN

4. Document processing time (opening mail,
sorting, etc.)

5. Copy time (to generate copies)

6. Filing time (internal manual file handling)

7. Filing time (court document submission)

8. Legal research time (searching court files)

9. Legal research time (judges’ rulings)

A NEENE RN ENEANERN

10. Legal research time (marketing,
competitive analysis, client checks)

11. Search time (document retrieval)

12. Search time (to find information for
clients)

13. Pocument production time (reduced data v
"rekeying'')

2. Increased Availability

1. Case files available 24X7 (not only during v
Courthouse hours)

2. Information available immediately v
(without getting up frem computer)

3. Information is available from anywhere v
(remote users have same access)

4, Greater flexibility (adjust schedule) v
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Functionality/ Factors Benefits

Quantifiable Non-Quantifiable

3. Increased Effectiveness

1. Better work product (more time for v
guality assurance)

2. Increased billable hours v

3. Increased case load

4. Better case filings (electronic access to v
successful filings)

5. Better communication between parties v
6. Fewer misfiled documents v
7. More effective use of time (time shift) v

4. Increased Efficiency

L. Lower internal copy costs (fewer hard v
copies)
2. Lower postage costs (fewer mailings) v
3. Lower court copy costs (fewer hard v
copies)
4, Lower travel costs (mileage and time) v

5. Lower storage costs (less hard copy

storage)

6. Lower courier costs (fewer trips to court v
to file)

7. Reduced case management time (for v

manual or automated case management)

8. Better market analysis (of competition) v

4.5 Estimation of Benefits and Costs

This section quantifies the benetits and costs associated with the CM/ECF system Benefits denive
primanly from the time-saving features and reduced resource usage described previously n this
report. The costs are primarnly associated with fees for electronic public access The necessary
hardware, software, training, and other costs of becoming proficient in the CM/ECF application
delay some users’ achtevement of the benefits ultimately available from document access 1n
CM/ECF. Many users noted the mitial investment required to achieve proficiency, terming 1t a
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“learning curve” or “adjustment period.” The vast majority of CM/ECF users expected that the
return on the investment from using the system wall far outweigh the initial implementation costs.

Projection of the estimated benefits for particular classes of CM/ECF users is produced from the
information gamned from the telephone survey and focus group meetings. Using the survey
breakdown of metropohitan and micropolitan attorneys, a defimition of “small” and “large” law
offices could be produced. The average number of attorneys in each group was calculated and used
to compute associated time benefits. The Time Shift Analysis was used to estimate time savings for
various categories of work and provides a break down for staff and attorney time.

Table 4.2: Time Shift Analysis

Work Category | Attorney | Staff
Delive
Travel/drniving {0 58) (0 86}
Multiple recipients (011) (0 23}
Follow-up/service confirmation (014) (012}
Wait time at courthouse {0 21) (0 29)
Other - (0 06)
Other - 007
Other - 004
Total (0.99) (1.49)
Case Management
Streamlined logistics/coordination (0 26) 004
Internal document retneval (0 43) {011}
Internal document filing {011) 001
Preparation for submission 004 010
Docket Checking (0 04) 021
Other - 002 025
Other -
Other -
Total (D 78) 0.50
Clerical
Copying (057) (0 48}
Delivery prep (037) (027)
Mail sorting, document processing (0 28) 051
Billing 025 (0 13)
Other - 018 003
PEC Solutions, Inc i9 October 27, 2003
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Other - 007
Other -
Total (0.79) (0.27)
Legal Research
Specific Judge rulings (0 03) 002
Similar cases currently in the system 009 (0 10)
Key-word search (0 11) 001
Travel to courthouse {0 52) (011)
Other {0 04}
Total {0 57) {0.23)
Other
0.05 0.29
Total Time Increase (Reduction) {3.08) {0.98)
Benefit/Cost Computation for Small Law Office (Micropolitan)
Assumptions for small law office (3 attorneys and 3 support):
Billing: $150/hour for attorney; $40/hour for support (clerical and paralegal)

Workdays: 250 days/year
Courthouse: 1 visit/week

The following tables detail the Benefits to a Small Law Oftice using CM/ECF.

Annual Savings by Attorneys

Delivery

.99 hours/day

Case Management

.78 hours/day

Clerical

.79 hours/day

Legal Research

.57 hours/day

Other (cost)

-.05 hours/day

Total saved per-day {average office)

3.08 hours/day

Adjustment for small office (25% of average office)

.77 hours/day

Total Attorney Dollars Saved/year (.77 x 250 x $150)

$28.875.00
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Annual Savings by Support Personnel

Delivery 1.49 hours/day
Case Management {(cost) -.5 hours/day
Clerical .27 hours/day
Legal Research .23 hours/day
Other (cost) -.29 hours/day
Total saved per-day (average office) .98 hours/day
Adjustment for small office (25% of average office) .25 hours/day
Total Support Dollars Saved/year (.25 x 250 x $40) $2.,500.00

Other annual estimated costs avoided by reliance on CM/ECF information

Reproduction costs for 5 documents per-day (assuming 5 $312.50
pages/document)
( 25 pages/day x 250 days/year x § 05 /page)

Postage costs for 1 document per-day and 4 recipients $370.00
(1 docs/day x 4 recipients x 250 days x $.37 stamp)

Vehicle/transportation costs from avoided trips to courthouse $187.20
(assuming 10 mules/tnip) (10 mules x 52 tnips/year x $ 36/mule)

Courier costs for 1 trip per-week $780.00
(1 trip x 52 weeks x $15 per trip)

Reproduction charge for each courthouse visit $650.00
(assuming 50 copies @ $ 25 per copy 50 copies x 52 weeks x $ 25 per copy)

Annual Total Other Costs $2,299.20

Summary Table

Total Annual Benefits to Small Law Offices
Total Attorney Time $28.875.00
Total Staff Time $2,500.00
Total Other $2,299.20
Total Annual Benefits $33,674.20

Costs of CM/ECF to Small Law Offices

Cost of CM/ECF access 1s estimated based on accessing [0 documents/per day. This basis 1s larger
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than the total hard-copy documents estimated 1n the savings calculation above due to the fact that
additional CM/ECF documents are accessed for reasons of research, guality assurance, and simple
convenience. However, as the survey indicated, attorneys only go back to a document once or twice
after their first free electronic copy The propensity expressed by attorneys for using hard-copy
documents requires the additional assumption that the electronic documents will be printed for
review and filhng Many attorneys indicated that multiple copies are made in some instances for

several attorneys.

Annual Costs of CM/ECF to Small Law Offices

CM/ECF Fee (10 documents x 5 pages/doc x 250 days x .07) $875.00
Printing Costs [15 documents x 5 pages/document x 250 days x .05 $937.50
{(paper/printer ink)j

Total Annual Cost To Small Law Office $1,812.50

Benetit/Cost Computation for a Large Law Office

The following calculation projects the annual benefits derived from access to CM/ECF information

for a large law office (78 attorneys and 75 statf personnel):

»  Estimated parameters are the same as for the preceding small law office example Application
to large law office case 1s made on the basis of savings per office with a 25% ncrease over the

medium firm.

Annual Benefits to Large Law Firm

{detail omitted)
Total Attorney Time $144,375.00
[(3.08 hours x 1.25) x 250 x $150]
Total Staff Time $12,250.00
[(.98 hours x 1.25) x 250 x $40]
Total Other $5,748.00

Total Benefits

$162,373.00

Annual Costs of CMV/ECF to Large Law Offices

CM/ECF Fee (50 documents x 5 pages/doc x 250 $4,375.00
days x .07)
PEC Solutions, Inc 22
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Printing Costs [75 documents x 5 pages/document $4,687.50
x 250 days x .05 (paper/printer ink)|

Total Annual Cost To Large Law Office $9.062.50
Net Annual Benefit(Cost) to Large Law Office $153,310.50

4.6 Constraints on Achieving Benefits

A number of reasonable, implicit assumptions formed the basis of the preceding estimates, as is
typical with “bottom-up” parametric estimates. However, these estimates may overlook factors that
can limut the actual benefits received. The time savings were calculated from the Time Analysis
Worksheet handed out during the focus group meetings and filled out by attorneys and staff
personnel. Participants estimated based upon their actual experience or their opinion of what 1s
being saved or what areas increased. The way the worksheets were filled out was not always
consistent and assumptions had to be made in some 1nstances. In many cases, attorneys were
estimating changes in time of their support personnel because the work categories were more likely
to be 1n the support area.

4.7 Cost-Benefit Estimate

Table 4.2 identifies the Benefit-Cost Ratio for the two example law firms (small and large law
oftices) . It 1s important to recognize the 1ssue of how much of presumed benefits actually save
attorneys money, since they usually pass these costs on to their clients. The pnimary consideration
1s that attorneys risk losing business to more efficient firms 1f they fail to take advantage of saved
time Hence, savings are real even if they are realized by clients because attorneys who do not use
more efficient methods will be negatively impacted. This 1s most clearly true when attorneys charge
fixed fees This is extremely relevant for federal courts because most of the PACER business 1s
bankruptcy, for which debtors are charged on a fixed fee basis (and very competitively) Whether
or not the savings are passed along to the clients 1n the form of lower fees, the firms who adopt
electromc documents have an economic advantage, so CM/ECF provides a benefit. Moreover, 1t 18
a common situation to have wrntten-off hours that the firms do not bill because they exceed
reasonable costs for that product. Savings that result in fewer hours written oft because lawyers
work more efficiently are real benefits (in reclaimed revenue). As in the other cases, some benefit
may be shared with clients but firms still benefit either from reclaimed revenue, chent goodwill, or
competitive advantage.

User Group Estimated Benefit Estimated Cost Benefit Cost
(saved labor and other Ratio
cost)
Large Law Office $162,373 $9.062.50 17.9
Small Law Office $33,674.20 $1,812.50 18.6

Exhibit 4.3: Benefit Estimates for CM/ECF
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The benefits listed in Table 4.3 apply specifically to electronic access. Because CM/ECF had been
in use for some time 1n the majority of the courts in the focus groups and the survey pool, the
estimates of time savings are thought to be relatively reliable. Almost ali respondents indicated that
actual work hours had not changed and, 1n fact, had increased in some instances because of the
increased availability The responses on the Time Shift Worksheet were consistent with the
comments made during the focus group meetings. Many attorneys, especially in small otfices or sole
practitioners indicated that the attorney savings were significant because they no longer had to do
clerical work or non-billable “busy” work. The larger offices also commented that attorney benefits
were significant and 1n many instances the support staft day was increased due to the volume of e-
mails, file preparation, and extra hours worked to file later at night Some respondents noted that
the start-up (sunk) costs were relatively steep; however, the vast majority believed the benetits of
the system far out weighed the imtial costs. While the courts may not take into account the short-
term costs to attorneys and other users for their changing business processes associated with
electronic filing, the long-term benefits and savings greatly outweigh the short-term costs. The
access to electronic documents atforded by CM/ECF offers a savings in tume and cost to those who
embrace the new technology.
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Section 5 - Attorney Adoption of CM/ECF

5.1 Overview

This section analyzes possible impediments to fully adopting the CM/ECF system experienced by
attorneys practicing 1n the federal courts. Issues such as the impact of the current electronic public
access fee structure, attorney demographics, and the initial costs of implementing the system within
the firm are factors which are explored. A pnmary issue of this study is to identify whether the
current EPA fees are affecting whether attorneys are using the system and, more importantly,
whether some attorney groups are disadvantaged by the access fees. The telephone survey was
essential in gathering data for this section regarding attorney demographics and specific usage,
which was enhanced with input from the focus groups. [ssues regarding how the system 15 used and
how practice 1s impacted are addressed 1n Section 3

5.2 Fee Impact on CM/ECF Adoption

5.2.1 Current Environment

The current electronic public access (EPA) fee schedule provides for a $.07 per-page fee with a per-
document cap of $2 10 on case file documents accessed through the electromc pubhic access
systems. The per-page fee structure was preferred by CM/ECF user groups, including attorneys, and
15 designed to preserve system revenue at a level sufficient to fund the EPA program, including
implementation and development costs of CM/ECF, which relies exclusively on revenues derived
from EPA.

Attorneys of record are provided one free electronic copy of all documents filed electronically, 1f
receipt 15 required by law or directed by the filer. As part of this imtial access, users have the
opportunity to print or save the document to their own computer system for future use. Attorneys

are charged the public access fees for all subsequent access. In addition, users are provided $10
worth of free usage per calendar year.

Many of the judicial districts which have implemented CM/ECF require or strongly encourage use
of the system to electronically file to the court docket. Therefore, most attorneys that practice in
federal courts which have implemented CM/ECEF file electronically, regardless of their location, size
of firm, or level of federal practice.

5.2.2 Fee Impact on Attorneys

The telephone survey asked participants several questions regarding how the current fee structure
impacts their use of the CM/ECF system, as well as how other fee structures might impact their
usage or satistaction with the system. In addition, during the focus group meetings, the question
of whether the current fees deterred individuals or orgamizations from using the system was
specifically asked of the participants  Approximately 88% of attorneys answered that the current
public access fees do not influence their use of CM/ECF.
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A prime example of the responses received from the study groups were the answers to the following
question from the telephone survey:

* #11. If you download CM/ECF documents to your computer, why do you do so?
a. To avoud fees
b. To maintain your own record
¢. Other, specify

Overwhelmingly, the answer to question #11 was “To maintain your own record.” Exhibit 5.1
identifies the breakdown of responses. [t should be noted that for the majority of respondents, when
referring to “downloading”™ documents, they are actually printing the documents for hard copies,

rather than saving 1t to their computer.
' The reasons behind this issue are

. discussed n greater detail in Section 3.

- The results of question #11 did not
WV vary between mmcropolitan and

ma To Avod Fees metropolitan attorneys.  However,
;@b Mantan Own Record  when asked 1f they capture the
D¢ Other incurred CM/ECF fees to bill therr

clients, 77% of micropolitan attorneys
88% answered that they do not bill their
i clients for CM/ECF charges (sec
Survey Question #15), while a smaller
percentage of metropolitan attorneys,

Why Download to Computer?

4% 8%

Exhibit 5.1: Survey Question #11
approximately 53% of the offices, do not bill their chents

The focus groups mcluded attorneys located in remote locations relative to the federal courthouse
and they were specifically asked if the fees are an impediment to their use of CM/ECF. Almost
unanimously, they answered that the benefits provided by the system far outweigh the minimal fees
they incur The remotely located members of the focus groups and the micropolitan attorneys
surveyed by phone stated that CM/ECF has increased their ability to provide services to local chients
and has put them on equal footing with attorneys located near the courthouse. The information
accessibility, and travel, postage, and time savings for the remote attorneys far exceed the fees that
are incurred while using CM/ECF  Further discussion of the impact on attorney practice 1s
contained in Section 4.

5.2.2.1 CM/ECEF as the Primary Case File

The majority of CM/ECF users do not use CM/ECF as their primary or official case file; however,
the fees appear to have almost no influence on this 1ssue. Dunng the telephone survey, PEC asked
several questions regarding system usage and what users do with documents after accessing therr
free copy. The following questions were asked of survey participants:
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«  Question #10 - We are interested in learning 1f the system is used to access documents
more than once, or 1f users are using their “one free look™ and saving documents to their
internal computer system for future access. When you use the system, do you.

a. Access the document for your one free look and save it to your system for
future use?

b. Go back to the CM/ECF system to look at documents when they are needed
again?

¢. A combination of the above? Specify when you save vs. re-retrieve.

Exhibit 5.2 shows that all attorney groups are inclined to use their imitial access without charge to
save or print the document.” A minority of attorneys, however, indicated that they also go back to
the CM/ECF system for subsequent retrieval. Most of the attorneys who subsequently retneve
documents gave the reason that they believed the document was not important and they could save
space by not “saving”. This 1ssue was also raised during the focus group meetings and many
attorneys indicated that they subsequently retrnieved documents from CM/ECF when clhients called
and requested information. The convemence of having the document immediately available ts
highly valued because it provides better client service and saves time not having to search through
their files Almost all attorneys in the focus groups printed the document to hard copy dunng their
initial access, rather than downloading it to their computer system.. The nternal hard copy file still

appears to be considered the users’

How System is Used primary casc file.

60%

50% b --

9,
40% 1 aTotal
30% I- mMetropelitan

20% OMicropofitan

*  Question #14 - On average,
how often do you retrieve
documents trom your cases on
a Freelook and b Go Back to c Both
Sawe CMJECF the CM/ECF system after your
first free look?

10%

0%

Exhibit 5.2: Document Retrieval Preference

4. | time or less

b. 1 -2 times

c¢. More than 2 times, but less than 3 times
d. 5 times or more

'Almost all attorneys when asked 1f they save the document, indicated that they print the
document rather than save 1t to their own computer system for future use. The reasoning behind
printing the document 1s discussed in paragraph 5.2.2.3,
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In response, 65% of the respondents answered | time or less and an additional 25% ndicated that
they retrieved documents from CM/ECF only | or 2 times. Therefore, 90% of CM/ECF users
retrieve documents subsequently 2 times or less from EPA. The next question inquired 1f the fee
influenced this decision.

*  Question #13 - Does the current fee structure discourage your use of CM/ECF as your
primary file system?
A.Yes
B. No

Exhibit 5.3 1llustrates that 80% of CM/ECF users stated that the current fee structure does not
influence theur decision whether or not to use the CM/ECT system as their primary file system. As
illustrated 1n Exhibit 5.1, 88% of the CM/ECF users printed or saved the document to maintain their
own record, rather than to avoid fees (8%)

5.2.2.2 Focus Group Responses

Focus group answers were entirely consistent with the survey results on this matter and the meeting
participants provided several explanations for their hesitancy to rely solely on CM/ECF as their
primary fite system. These include:

+ Custom/habit. The most common reason attorneys do not use CM/ECF as their primary
filing system is custom or habit. Almost all firms/attorneys are used to working with hard

Does the Fee Discourage Use of CM/ECF as Primary
File System?

80%
70%
60%
50% -~
40%
30%
20%
10%

0%

1 Total !
|

& Metropolitan

oMicropolitan

Exhibit 5.3: Fee Impact on File System

copy files and have proven filing systems. Some attorneys indicated that they look forward
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to having just electronic files; however, until a large portion of semor staff turns over, the
current processes are likely to stay in place.

« General Practice. Since most attorneys have a portion of their practice outside of the federal
courts, the majority of which are not using electronic filing systems, they have to keep hard
copy files anyway. So, for consistency they keep all files under the same type of filing
system.

«  Security Concerns. The pnimary issue with security 1s 1n regard to the stability of CM/ECF
and theirr own internal computer systems. If either of the systems were to crash, become
infected with a virus, etc., the hard copy file 1s still available for use. Another consideration
18 the actual security of the on-line system and the possibility of someone gaining access to
information and tainting 1t 1n some manner. Malpractice insurance concerns are also an1ssue
because some insurers require attorneys to keep complete files in their office.

« Court Rules. Some court documents still require onginal signatures or 1ntials, especially
1in bankruptcy practice, and must be kept in hard copy. In addition, some documents are
required to be submitted in hard copy, such as evidentiary exhibits. Some bankruptey
creditors do not have internet access and are not required to get access, and must have
documents delivered 1n hard copy. Lastly, most courts are not currently allowing electronic
devices in the courtroom during trial, so the attorneys must print hard copies anyway.

*  Court Consistency. Not all federal junsdictions have implemented CM/ECF. Attorneys
with multi-jurisdictional practices must conform to the rules in each jurisdiction and,
therefore, keep all files in hard copy for consistency purposes.

5.2.2.3 Fee Impact on “Paperless” Office

As illustrated above 1n paragraph 5.2.2.1, attorneys and law offices primanly print court documents
for hard copy use, rather than use electronic documents. The survey and focus group results cited
above n reference to the use of CM/ECF as a pnimary file system, also apply to why a “paperless”
office has not been reahized, except in very few cases. Habit, practice peculhiarities, secunty
concerns, and court rules all influence why attorneys print court documents. The EPA fee, however,
does not have a significant influence over whether or not users print documents Although some
CM/ECF users may consider the fee and dislike the fee, their decision to download or print a
document 1s independent of the fee because they view the cost as relatively insignificant.

Attorneys and staff personnel in the focus groups provided several additional comments on the
reasons for printing documents rather than using the electronic files.

» Hard copies are easier to use, especially when comparing large documents. Users can
put notes and tabs on hard copy documents and easily line up documents side-by-side for
comparison
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»  Support personnel receive the electromic copy and print 1t out tor several attorneys within
the office.

» Some attorneys noted that they can check their mail much more quickly in hard copy than
trving to click through e-mails to see the documents.

Although there are significant roadblocks to realizing a paperless office, the CM/ECF system has
had a positive influence on how some attorneys view other processes around their offices. A
comment was made by a focus group member that they have become more selective on what they
print and are conscious of other ways to reduce paper around the office environment.

5.2.2.4 Fee Level

EPA fees are considered de minimus. The focus groups provided insight into why some attorneys
were not capturning EPA expenses to bill to their clients. The principal reaction was that the costs
were so munor, 1t would take more time and expense to develop a bill for each chient for the EPA
charges than they would be recouped. As one focus group member commented, “The cost of billing
clients would be more than the bills themselves ” Focus group participants estimated that average
total quarterly fees incurred range between $15 and $150, with one attorney noting that they have
mcurred $350 1n fees 1n one month. Considering that the average attorney rates are between $100 -
$300 per-hour, the EPA user fees are relatively insignificant In addition, clencal hourly costs
generally range between $25 - $60 per-hour, which in many mstances would cause the cost of bill
preparation to be higher than the amount billed.

Larger firms are more likely to capture EPA fees because they have pre-existing internal
mftrastructure (e g. dedicated accounting department) to more effectively identify chient charges. In
addition, the total incurred fees per billing period in larger firms are greater due to the volume of
people using the system and the number of cases handled

5.2.2.5 Fee Structure

The current fee structure is considered fair, affordable and provides a high level of satisfaction.
Attorneys were asked during the telephone survey (Question #23) about the current fee structure and
two possible alternatives: a per-document plan and flat fee per-user plan. The per-document plan
would consist of a specified charge per document, similar to or less than the current $2.10 ceiling,
regardless of the page count. The flat fee per-user plan would establish a document or page threshold
for a period of time, a month, quarter or year, and the user would pay a set fee, somewhat like current
cell phone plans,
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Plan Fairness - Total

100%

80%

(MStrongly Agree
I

! 60% |E]Agree

"ONeutral

I

40% mDisagree

'@Strongly Disagree
20%

0%
Per Page Per Document Flat Fee
{Current)

Exhibit 5.4: Fee Structure Fairness

Plan Affordability - Total

100%

0,
80% m Strongly Agree

OAgree

C1Neutral

®m Disagree

O Strongly Disagree

60%
40%

20%

0%

Per Page Per Document Flat Fee
(Current)

Exhibit 5.5: Fee Structure Affordability

Plan Satisfaction - Total

100%

|
80%

H Strongly Agree
OAgree
ONeutral

60%

40% @ Disagree

20% O Strongly Disagree

0%

Per Page Per Document Flat Fee
(Current)

Exhibit 5.6: Fee Structure Satisfaction

The responses clearly tdentified
the current fee system as the
most desirable. Exhibits 5.4, 5.5,
and 5.6 show the responses
regarding attorney opinions on
the fairness, affordability, and
percerved satisfaction Over 80%
of the survey participants agree
that the current fee structure 18
fair and affordable. In regard to
plan satisfaction, approximately
50% agree that the current plan
increases their satisfaction with
CM/ECF, but only 15%
disagreed. In contrast, the per-
document and flat fee plans had
significantly higher ratios of
negative responses. It should be
noted, however, that the two
alternative fee plans received a
higher percentage of “neutral”
responses. This could be
because the participants do not
have thc experience working

+ with those plans, as they do with

the per-page plan.

The results were relatively
consistent between the
metropolitan and micropolitan
survey groups. The micropolitan
group found the current fee
structure to be shghtly more
desirable than the metropohtan
participants.  Although most
micropolitan attorneys do not
bill for CM/ECF charges, they
are conscious of the fees they
mcur Therefore, the per-page
plan allows them to pay for only
what they need The
metropolitan, while prefernng
the current plan, also hked the
concept of the tlat fee because 1t
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would allow for greater use, but would make 1t even more comphicated to attribute specific client
charges for billing purposes.

53 Minority Opinion on the Electronic Public Access Fees

As described above, the majority of CM/ECF attorney users believe the current fec level and
structure 1s fair and reasonable, and does not impede their adoption or use of the system. However,
some responses from the survey and participants 1n the focus groups expressed concerns, dislikes,
and 1ssues with the PACER fees. Although the total number of negative responses was small, they
were fairly consistent within each of the focus groups and the telephone survey 1n most instances,
the participant making the negative comment also stated that the value provided by the system
outweighs the costs or negative aspects.

Below are the 1ssues which were 1dentified during the data collection phase of the study.

=" A complaint raised by a few of the participants regarding the PACER fees was 1n regard
to charges parties incur to view documents in thewr own case. Some questioned why they
had to pay for something they could go to the courthouse to look at for free.

IF° Some attorneys do not like the psychological aspect of seeing the fee each time a
document is accessed. They stated that they understood that their overall costs have
declined, but it 1s an 1ssue of finding the transaction receipt “annoying” and “irksome,”
rather than a deterrent to system use. One suggested alternative fee structure 1s to include
PACER fees as an up front cost, which would remove the psychological aftect of the per-
page fee and 1t would be easier to attnibute costs to specific clients.

B2 A few attorneys did state that the fees inhubit their use of CM/ECF. They indicated that
thewr looking at documents was slightly curtailed and in one case a firm had instructed
1ts attorneys not to go back and look unless it was absolutely necessary. The attorneys
who made these comments did not come from one specific group (micropolitan vs.
metropolitan) or a particular practice area

5" The final comment regarding the fees 1s a technical 1ssue. There were several comments
from survey and focus group participants that they would like the ability to only view a
portion of a document, thereby saving money 1n fees. Attorneys commented that there
are some documents that contain a significant number of pages that are not relevant to
their chient, yet they have to pay to download all of the pages. The current fee cap of
$2.10 per-document helps to reduce the total fees incurred, however, attorneys, especially
from the micropohitan group, would just like to pay for the pages relevant to their chent.

As a confirmation that the fees do not play a significant role in deterring acceptance of the electronic
public access 1s a quote from a partictpant of one of the focus groups-
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“Idon’t like the fee, but I'd pay double to use the system "

54 User Demographic Impact on CM/ECF Adoption

This section investigates whether demographic issues, such as location, size of firm or areca of
practice, influence individual attorneys’ adoption and use of CM/ECEF.

5.4.1 Current Environment

As described 1n Section 2.2 3, the vast majority (98%) of CM/ECF users are located within
metropolitan areas, based upon Census Bureau defimtions. Although there are practices with a wide
range of sizes within both survey groups, data from respondents in both groups show that the size
of the firm 1s highly dependent on location and population centers. The majonty of large firms are
located in metropolitan areas, whereas firms in the micropolitan group tend to be smaller. This
difference in size between the user groups 1s highlighted 1n the average number of attorneys (partners
and associates) 1n the firms surveyed. Survey data shows that the average number of attorneys tor
firms in the metropolitan group 1s 78 attorneys per tirm, while the average number of attorneys for
firms 1n the micropolitan group 1s shightly less than 3 attormeys per firm.

Attorney location has a minor impact on the proportion of federal work attorneys practice (see
Exhibit 5.7). Forty-five (45%) percent of metropolitan firms responding to the survey said that over
half of their practice 1s performed 1n the federal courts, whereas, only thirty (30%) percent of the
micropolitan firms have more than 50% of their practice i the federal arena.

Lastly, the areas of practice vary considerably within both survey groups, but also between the
metropolitan and micropolitan survey participants. The most common area of practice for both
survey pools 1s bankruptey; however, for the micropolitan attorneys bankruptcy is the primary
practice area for 58% of the respondents compared to 27% of the metropolitan group. The next most
common practice arcas identified by the metropolitan attorneys were Contract, Labor/Employment.
and Personal Injury, each with 14%. The micropolitan respondents identified Civil Rights (including
Habeas cases) as the second most common primary practice area (13%), with no other practice area
making up more than 4%

5.4.2 Impact of Firm Size on Individual Usage of CM/ECF

Firm size has a significant impact on who within the firm actually uses CM/ECF. Exhibits 5 8
and 5.9 show that attorneys in the micropolitan group (1 e smaller firms on average) are much morc
likely to use CM/ECF themselves. Attorneys with smaller firms and especially sole practitioners, are
more likely to perform required clerical functions on a day-to-day basis around the office duc to the
reduced availability of support resources A natural progression with the implementation of
CM/ECF 1s for the sole proprietor or small firm attorney to take on the responsibility of using
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CM/ECF. Metropolitan attorneys are more inchned to have support personnel, secretaries and/or
paralegals, file and retrieve documents using CM/ECF.

Data gathered from the focus group
‘ meetings indicates that sole
i Primary CM/ECF Users - Metropolitan practitmncrs are a  group that
| experienced a significant benefit intime
‘ savings since the implementation of

% 1% . CM/ECF. EPA has reduced the
@a Each Atlorney ‘ 1 d d 1 t.
ab Paralogal | copymng, mailing, and delivery time
Oc Secretary ' required for document submussion, as

36% & Od CM/ECF Expert

me Don't Know

well as travel time required to pick up
documents from the courthouse. Sole
practittoners do much of this work
themselves and CM/ECF has provided
additional time to do more substantive
work {see Section 3).

21%

Exhibit 5.8: Metropolitan Users

' Primary CM/ECF Users - Micropolitan Results indicate that attorneys n large
firms, particularly senior attorneys, arc
less likely to actively participate in the

o, 7% 0% s Each Atomey use of CM/ECF. There are two primary

[ ~ reasons why these attorneys take a less

@b Paralegal . -
O Secretary active role in the adoption of the system

0od CM/ECF Expert
me Dont Know 1 Skilled support personnel are more

readily available; and

2. Senior attorneys are less hikely to be
Exhibit 5.9: Micropolitan Users technically proficient and can rely
on more junior attorneys n the firm
to ensure proper tiling and document
review.

5.5 [mpact of Initial Start-up Cests on Adoption of CM/ECF

Costs to implement CM/ECF in the office environment generally do not hinder adoption of the
system. Responses during the focus group meetings to questions regarding the 1mmtal costs to get
started with CM/ECT vaned considerably. The primary costs to equip an office for effective use of’
CM/ECF generally include a relatively recent generation of computer, Adobe Acrobat software,
scanning equipment, a high speed internet connection, and system training. How 1ndividual offices
meet these requirements ranged from the purchase/upgrade of their current equipment costing several
thousand dollars to using current equipment 1n an tnovative manner and thereby not spending a
significant amount of money to implement the system. For instance, one sole practitioner was able
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to use his fax machine to fax documents to his computer to create scanned versions of court
documents rather than purchasing a separate scanner.

Larger firms tended to have less of a problem with costs associated with CM/ECF implementation
because they were already equipped with sufficient resources to handle the new requirements. Sole
practitioners and small offices, on the other hand, have incurred relatively greater expenses up front
to upgrade their offices. However, virtually all of the attorneys present at the focus groups believed
that the return on investment from the system will be positive 1n a relatively short period of time
because of the savings being realized 1n other areas of their practice. See Section 4, Cost-Benefit
Analysis for further discusston of this topic.

One practice area that may be disadvantaged partly by the implementation costs of CM/ECF 1s the
casual bankruptcy practitioner. It was mentioned 1n two separate focus group meetings that there
is a considerable chance that the implementation of CM/ECF would cause the elimination of the
casual (1.e a few cases a year) bankruptcy attorney. The focus group attorneys cited the inrtial
implementation costs as a significant reason, as well as the on-going requirements of electronic
filing, because they would not have the volume of cases to recerve a positive return on investment.
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Section 6 — Revenue Projections

_» Future projection of EPA revenue

This section projects future revenue to be generated from CM/ECF use of the EPA.
this projection provide the basis for estimating EPA revenues during the rengg

- imptenrentatiomrand theimitial years of futt mationwide operation: Projecting i

EPA policy making by providing the Judicial Conference committees that o i

information about likely future revenue levels, which may be among thg
changing the fee structure, Sustaining the level of revenue is important beckS.

and services, such as customer support. Fee revenues have also fundeq '.
deployment of CM/ECEF. This section will address the

« Impact of CM/ECF on EPA Revenue

« Statistical models of CM/ECF-related revenue 3

_ 6.1 Ympact of CM/ECF on|EPA Reyenue

Sinck the introduction of fegs for EPA transactiond in CM!E

CF courts, thg

The reqults of

W/ECE
pports
m with
red 1n
funds
brvers,
nt and

W CM/ECF-related |

I
O Base Raevenue

+ mumber lof courts that

gengrate CM/ECF fees has fncreasedleach year, as ghown in the following fable:
Beginning of FY  Courts Implemented on CNI/ECF |[CM/ECF Courts Billipg for EPA
20001 * 9 bankruptey 0
S-distrtet
FYZO00 FYZ00T FY2002 FY2003
2002%* 11 bankruptcy 11 (estimated)
6 district
2003 39 bankruptcy 49
10 district
2004 (estimated) 60 bankruptcy 87
27 distnict

* CM/ECF bankruptcy courts did not bull for EPA transactions until 7/1/2001
** CM/ECE district courts did not bitl for EPA transactions untii 7/1/2002

Exhibit 6.1: Increase in CM/ECF Courts Generating EPA Fees

The increased number of CM/ECF courts has resulted in a corresponding increase in EPA revenue,
as demonstrated by the graphic depicting the growth of overall revenues and the increasing
proportion due to CM/ECF courts.

Exhibit 6.2: Recent Trend of Base and CM/ECF-Related EPA Billings
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The CM/ECF-related growth in EPA revenue has been driven primarily by bankruptey courts. In the
first ten months of FY2003, for example, district courts accounted for approximately six percent of
CM/ECF-related EPA revenue While this disparity is due 1n part to the faster implementation of
CM/ECF 1n the bankruptcy courts, tee revenue historically has come disproportionately from the
bankruptcy courts.

6.2 Statistical Models of CM/ECF-Related Revenue Growth

The model for CM/ECF-related revenue associates the level of EPA fees (excluding dial-up access)
in CM/ECEF courts to the factors that drive that growth. Separate models for bankruptcy and district
courts are required because of the difference in underlying business practices and the different
implementation patterns. These distinct patterns are evident in Exhibit 6.1, which shows far more
bankruptcy courts receiving CM/ECF during the initial years of the project. Bankruptey courts also
began charging fees earlier, yieldingmore historic billing information. As a result, bankruptcy courts
offer many more data points from which to develop a revenue model Moreover, as noted above,
bankruptcy courts account tor a much greater proportion of CM/ECF-related revenue than district
courts. For all of these reasons, a specialized model tatlored to the particular usage patterns of each
case type provides greater capacity to predict future CM/ECF-related revenue than a general model
combining all case types

The statistical models developed 1n this section are based on regression analysis, which calculates
coefficients (multiphers) for explanatory factors—called independent vanables By multiplying the
coefticients times the values of the independent variables and adding a constant, an estimate 1s
calculated for the value of the result in question—called the dependent variable. A regression model
is presented in the following format:

Y=A+BX, +BX,+...+BX, +error

In the preceding formula, “Y™ is the dependent variable, “A” is the constant, “X |, X,,. . X ~arethe
independent (explanatory) vanables, and “B,, B,, . B,” are the coetficients multiphed times the
corresponding mdependent vanables. “Error” 1s not a calculated component of the formula, but
represents the difference between the estimated and actual value of the result (dependent vanable)
for each occurrence of the data

The regression algorithm computes coefficients that minimize the error of the estimates, as measured
by the “least squares™ of the differences between actual and estimated value. The success of the
model-its “goodness of tit"—1s measured by the correlation coefficient, symbolized by R* This
measurement 1s the vanation in the dependent variable successfully estimated by the model as a the
proportion of the total variation, so the closer 8 1s to 1, the better the model

6.2.1 Statistical Model for Bankruptcy Courts

The most successtul model for explaining the revenue growth resulting from bankruptcy courts’
adoption of CM/ECF uses caseload and experience with CM/ECT as the explanatory factors that are
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most closely associated with the level of revenue. Caseload was modeled both as a combined
vanable (filings) and as separate measures for business and non-business filings. A model using
separate measures performed much better. The formula for this model 1s presented below.

revenue = -73170 + 64812 * experience + 1494 * business filings — 24 * non-business filings

In the preceding formula, revenue is defined as the annual revenue (excluding dial-up) for a court
adopting CM/ECTF, experience1s defined as the quarters since billing began for CM/ECF transactions
in the court, and business filings and non-business filings are the annual reported filings on the “F-2
Table” in the Annual Report of the Director on the Judicial Business of the U.S. Courts

The correlation coefficient, or R, for the model described above has a very high value: .71. This
result indicates significant predictive power by the model, considenng that nearly three-quarters of
the variation 1n court-by-court revenue over time 1s explained by expenence and caseload The
positive association between revenue, experience, and business filings follow intuitive reasoning.
[t1s to be expected that revenue should increase as the EPA user communily gains more experience
with the information that 1s available through CM/ECF and greater facility in using the system over
tume. hgh volumes of business filings indicate that caseload 1s composed of highly compiex cases
with many parties, which should correlate with greater access of EPA information.

The negative association between non-business filings and revenue 1s counterintuttive, however, 1t
1s important to realize that factors do not operate “in a vacuum.” A possible explanation for the
oppostte effects of business and non-business tilings 1s that revenue growth is faster than average
for courts with a higher proportion of business filings (examples of such courts are Delaware and
the Southern District of New York) and correspondingly slower than average for courts where non-
business filings predominate The quantity of parties and complexity that characterize business
filings would explain why thuis type of caseload accelerates CM/ECF-related revenue, while
consumer-1ntensive caseload retards it. The actual reasons underlying the relationships between the
vanables cannot be discovered by the regression methodology. Experimentation at a court-by-court
level, using control observances, 1s required to determune cause and effect.

Regardless of the explanation for the discrepancy between business and non-business filings, the
impact of experience 1s the crucial result. Whatever the level of revenue predicted by the particular
cascload charactenistics of an individual court, the positive effect of experience predicts that revenue
will continue to rise over time. Conservatism dictates that this predicted effect not be extended
perpetually. Because charging for EPA transactions through CM/ECF is a relatively recent
occurrence, the period of time that supports same-quarter (annual) comparisons vanes from six
months to one year and a half, depending on the court. Projecting the impact of the experience factor
into the future based on such abbreviated usage history 1s problematic The resulting sk of under-
and over-cstimation necessitates that the revenue modcl use different thresholds for the maximum
experience pertod that courts will realize fee increases. The results of these different thresholds are
incorporated mto the estimates presented in Paragraph 6 3 In no case should projected 1ncreases
extend further mnto the future than the duration of the historical trends on which the increases are
based, which indicates that the effects of increased CM/ECF experience should be fully realized in
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all courts by FY 2006. Accordingly, the revenue projections contained in Paragraph 6.3 extend only
through FY 2006 because subsequent revenue increases will be attributable only to caseload changes

6.2.2 Statistical Model for District Courts

The most successful model for explaining EPA revenue in the district courts uses caseload as the
explanatory factor most closely associated with the level of revenue. Caseload was modeled using
filings, terminations, and pending cases as the candidate measures for caseload. Terminations
performed slightly better than tilings and much better than pending cases. Only civil case statistics
were used because much of the data came from courts that operated only the civil component of
CM/ECF during the period of analysis. The formula for this model 1s presented below

revenue = 23785 + 13 * civil terminations

In the preceding formula, revenue 1s defined as the annual revenue (excluding dial-up) tor a court
adopting CM/ECF and terminations are the annual reported filings on the “C Table” in the Annual
Report of the Director on the Judicial Business of the U.S. Courts.

The correlation coefficient, or R, for the model described above has a significant value: .56 This
result indicates that the model accounts for shightly more than half of the variation in district court
revenue. The short period since the beginning of billing ehiminates experience as a factor to be
included 1n the district model There may be such an effect, as 1s evident in the bankruptcy courts,
but a longer period of time will be required before 1t appears. In lieu of a statisticatly generated
projection, the best estimate of EP A program managers for the revenue increases due to district court
cases—approximately $1 mullion per year—will be used to represent the estimated growth of revenue
attributable to the district courts.

6.3 Future Projection of EPA Revenue

The bankruptey-related revenue supplies the principal dynamic 1n the projected growth of EPA
revenue. The reasons for this are twofold: the revenue trom bankruptcy cases has historically
accounted for most of the EPA revenue; and the bankruptcy model developed above includes an
experience-based multiplier that increases projected revenue as the bankruptcy court user commumty
gams more experience with CM/ECF. There has not been a statistically sigmficant basis for
demonstrating the impact of experience n the district court user community, although such a factor
may appear 1n the future

The projection of revenue is based on two components: the bankruptcy case projection and the base
EP A revenue that comprises current district, appellate, and case-party index transactions. The district
portion of the EPA revenue 1s projected to increase by $1 million per vear based on program
manager estimates rather than using the model based on terminations (descnibed above), which
projects flat revenues. The bankruptcy-related revenue projections are based on the experience-based
and caseload-based model, and therefore retlect sigmificant increases over the threc years that are
estimated. The revenue projections are provided i the tollowing table:
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Range of Estimates | FY 2004 FY 2005 FY 2006

'Expected revenue $35.0 million $43.7 million $47.7 million
*Lower bound $29.1 million $34.2 million $35.8 million
*Upper bound $38.6 million $48.2 million $59.0 miilion

'Based on 4 quarters’ growth m revenue due to CM/ECF experience
“Based on 2 quarters’ growth in revenue due to CM/ECT experience
Based on 6 quarters’ growth in revenue due to CM/ECF experence

Exhibit 6-3: Projection of EPA Revenue for FY 2004 through FY 2006

The impact of the expenience multiplier 1s substantial, accounting for a nearly 50 percent increase
in revenue over the current level in three years While dramatic, the magnitude of these increases 1s
plausible given that the previous two years have seen approximately 50 percent increases per year.
Given the trend of steadily increasing revenues, the lower bound representing an approximately 10
percent decrease in next year’s revenue may seem unrealistic Given the important role that “mega-
cases,” such as the WorldCom, Enron, and airline bankruptcies, played in generating large revenue
increases during the period of the histonical trend analysis, a revenue decrease cotnciding with the
concluston of several mega-cases 1s plausible, although not expected.

A number of assumptions are factored into the proyections provided above, of which three are crucial
for determimng their reliabihity. The major assumption 1s that the experience of the courts that have
been implemented 1n the last year and those iunplemented in the future will be comparable to those
implemented within the first 2 years of the project, which served as the basis for the model. This
assumption, which is the basis for expenenced-based revenue growth, is essential for the revenue
levels projected in Exhibit 6-3 to be realized While sigmficant, this assumption is reasonable based
on the common practices—founded 1n law, rules of procedures, and professional standards—across
jurisdictions  The second major assumption 1s the stability of caseload. As described above, the
bankruptcy model 1s sensitive to significant changes in caseload. The final major assumption 1s that
the revenue increase due to experience will subside within four quarters atter implementation. [fthe
experience impact is sustained, then actual results may cxceed the expectation. Another possible
ettect with the ability to increase the actual result beyond the projection 1s the positive impact of
experience, should 1t matenalize 1n the district courts. The projections above reflect only nominal
increases in the revenue from the district courts The combined eftect of these assumptions 1s to
estimate conservatively wherever possible.
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Section 7 - Summary of Findings

The objective of the Electronic Public Access Follow-up Fee Study was to answer three primary
questions regarding attorney use of the system

1. Does the current fee structure deter CM/ECF users from adopting and using the system?

No, the current fee structure does not deter adoption of CM/ECF. The current fee structure consists
of a $.07 per-page fee with a cap of $2.10 per-document. Although some attorneys do not like the
fees, they are considered de mimimus. It was estimated by the focus group members that average
quarterly costs for CM/ECF use per attorney range between $15 and $150. One participant estimated
ahigh of $350 for one month; however, considering that attorney hourly rates are between $100 and
$300 and the support staff costs are between $25 and $60, the CM/ECF costs are munor. In fact, it
was 1dentified that a large portion of the attorney users do not bill their clients for the incurred EPA
fees because the cost of producing a bill would be higher than the amount of the bill.

The current fee structure was compared to two other alternatives and found to be considered the
most fair, atfordable, and it provides the greatest level of satisfaction. The two alternatives
presented to the telephone survey participants were a Per-Document plan and a Flat Fee for a
period time. The survey participants were asked several questions regarding the three plans and
1 all instances the current fee structure was preferred.

2. Does the current fee structure inhibit attorney users from using the system as their
primary case file system?

Consistent with the first question, CM/ECF users are not influenced by the fees when deciding how
to use the system. Most users do not use CM/ECF as their primary file system: however, the reasons
behind their decision have to do with habat, rather than cost Almost every attorney surveyed or
asked during the focus groups indicated that they print a hard-copy of the document during their first
tree look and keep hard-copy files. The most common explanation is that they are used to working
with hard-copy documents and they are easier to use for comparison and note taking. In addition,
users noted that court rules do not allow them to go completely paperless, even if they wanted to

Some bankruptcy documents still require an original signature or ntials, many exhibits have to be
fited 1n hard copy, some malpractice insurance requires it, and there 15 no consistency between
federal junisdictions or federal and state courts regarding electronic filing  As a result, most offices
have to have hard copy files.

3. Does CM/ECF provide value to the attorney users?

Yes The impacts that CM/ECF has had on attorney practice were discussed during the focus group
meetings and the majority of users have found the system to be beneficial in many different ways.
Eighty-three percent (83%) of the survey participants stated that the system will provide a long term
reduction 1n labor. In addition, cost reductions for copying, travel, postage and courler expenscs
have been experienced, as well as time/labor savings for copying of pleadings for submuission,
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document preparation, and internal tile retneval The efficiencies cited have provided more time for
attorneys to concentrate on their client services and the quality of their work product. Other benefits
of the system include the nstant access to information and the ability to access the cases remotely.

CM/ECF users noted disadvantages to the system as well. The volume of e-mails that come over
the system are overwhelming some offices, especially in the bankruptcy practice. Attorneys are
having to hire more skilled staff to work with the system, but they are able to reduce the total number
of staff required, so 1t balances out. The scanning that 1s required and the formatting of documents
for submission have increased staff support time in many instances. Attorneys also have problems
identitying documents when they come through the e-mail system because the document categones
are too broad or there 18 no standard naming convention. Lastly, although the 24 x 7 anywhere
access to information 1s an advantage, it is also a disadvantage because 1t can become ntrusive on
an attorneys’ off hours.

The following 1s a partial list of positive and negative quotes from the focus groups:

Positive Quotes Negative Quotes

“The system has allowed me to be more The fee transaction receipt i1s “annoying” and

billable.” “irksome.”

“It hberates my support staff of menwal and “I now have support personnel rotate

time consuming tasks " checking the e-mails that are comung in all
day.”

“Idon’t like the fee, but I'd pay double to use | “Should be able to get documents on-line that

the system " we can view at the courthouse (criminal
docs) ”

“Copying costs alone are down 60%. " “Fach court 1s different on how they want
filing, especially exhibits - they need
continuity

“24 x 7 access provides flexibility to attend “Nights and weekends are no longer off

family functions and file something later ” Limuts ™

“The system 15 a boon for me - 1t allows me to | “The casual bankruptcy attorney is hikely to

be more efficient and independent disappear "
“The cost of billing clients would be more “I'm relying on technology that I don’t fully
than the bulls themselves.” understand.”

Exhibit 7.1: Focus Group Quotes
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Rule 5.1: October 2004 Discussion Drafts
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RULE 5.1 PUBLISHED FOR COMMENT: AUGUST 2003

A proposal to adopt anew Civil Rule 5.1 was published 1n August 2003. The new rule would
revise and relocate provisions in present Rule 24(c) that implement 28 U S.C. § 2403. Section 2403
provides for notice to the Attorney General of the United States or of a state when the
constitutionality of an Act of Congress or a state statute is drawn into question. The published
version of the proposal and accompanying Committee Note are set out after this introduction, along
with the summary of public comments provided with the agenda materials for the April 2004
Advisory Committee meeting.

The April discussion provided substantial debate. The Committee closely divided on whether
a party who draws in question the constitutionality of an Act of Congress or a state statute should
be required both to file a Notice of Constitutional Question with the court and also to mail a copy
of the Notice to the appropriate Attorney General. Questions also were raised as to the wisdom of
the provision that the court must set a time for intervention by the Attorney General "not less than
60 days from" the court’s certification of the question to the Attorney General. The debate is set out
at length in the draft April Minutes. The initial discussion concluded that the party’s duty to notify
the Attorney General should be deleted. It was proposed that a draft set out below should be
republished for comment. A motion to reconsider was later adopted, and the topic was tabled for
want of time to complete consideration.

With the continuing strong support of the Department of Justice, the Rule 5 1 proposal 1s now
back for further consideration Some new matertals are available to support the discussion. A letter
from Assistant Attorney General Peter D. Keisler 1s attached, setting out the reasons the Department
continues to believe that the proposed rule change 1s valuable. Further drafting options also are
provided.

It seems most helpful to proceed in this order: First, a draft proposed for consideration.
Second, the draft Rule and Committee Note that were published for comment in August 2003, with
the few comments received during the public comment period. Third, the Style Subcommittee
proposed revision of the rule published for comment. Fourth, the incomplete draft proposed during
the Apnl discussion as a model for republication.

(1} Proposed Discussion Drafi

Rule 5.1 Constitutional Challenge to a Statute — Notice and
Certification

(a) Notice by a Party. A party that files a pleading, written motion,
or other paper drawing into question the constitutionality of
a federal statute or a state statute must promptly:

(1) file a Notice of Constitutional Question stating the
question and identifying the paper that raises
it if.
(i) a federal statute is questioned and neither the
United States nor any of its agencies, officers,
or employees is a party in an official capacity,
or

Owm-d bk W
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)

(ii) a state statute is questioned and neither the
state nor any of its agencies, officers,

Jun
[\
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13 or employees is a party in an official
14 capacity;” and
15 (2) serve the Notice and paper by certified [or
16 registered] mail on the Attorney General of
17 the United States or of the state®.
18 (b) Certification by the Court. The court must, under 28 U.S.C. §
19 2403, certify to the Attorney General of the United States or
20 of the state that there is a constitutional challenge to a statute
21 (c) Intervention; Final Decision on Merits. The court must set a
22 [reasonable] time no less than 60 days after the certification
23 for the Attorney General to intervene The court may reject
24 the constitutional challenge before the time to intervene
25 expires. The court may not enter a final judgment holding the
26 statute invalid before the time to intervene expires.
27 (d) No Forfeiture. A party’s failure to file and serve the required
28 notice, or the court’s failure to certify, does not forfeit a

constitutional right that is otherwise timely asserted.

This version retains the provision set out in the published rule requiring a party to notify the
Attorney General as well as the court of a constitutional challenge. It also incorporates substantive
changes from the published draft that were adopted at the April meeting

Finally, it tracks the Style Subcommittee draft set out as the third draft below, but with two
differences.

* It would be possible to consolidate (i) and (1i) by reverting to a position part-way between

the published proposal and the Style Subcommittee version, something like:

(1) file a Notice of Constitutional Question stating the question and identifying the
paper that raises it if no party is the United States, the State, a United States
or state agency, or a United States or state officer or employee in an official
capacity;

Alternatively, this limit could be stated at the beginning of the rule:

(a) Notice by a Party. If no party is the United States, a state, a United States or
state agency, or a United States or state officer or employee in an official
capacily, a party that files a pleading, written motion, or other paper drawing
into question the constitutionality of a federal statute or state statute must
promptly:

(1) file a notice of Constitutional Question stating the question and
identifying the paper that raises it, and

(2) serve the Notice and paper by certified mail on the Attorney General of
the United States or of the state

* This 1s the language of the Style Subcommittee draft. An alternative would be: "serve *
* * the United States Attorney General or the State Attorney General " If (a)(2) 1s changed, (b) also
should be changed.
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The attached letter from Peter Keisler summarizes and expands the reasons for retaining the
requirement of party notice both to court and also to the federal and state attorneys general that was
in the published rule. The letter explains the Department’s basis for believing that the dual
notification requirement is warranted because notification by the court alone fails frequently to
provide state and federal officials timely notice of a constitutional challenge; it is not a substantial
additional burden, experience in federal courts with local rules and 1n state courts under state rules
imposing a dual notification requirement has been successful and workable.

The discussion draft includes changes from the published proposal and the Style
Subcommittee version. As published, subdivision (c) read: "(¢) Intervention The court must set a
time not less than 60 days from the Rule 5.1(b) certification for intervention by the Attorney General
or State Attorney General." The final paragraph of the Committee Note embellished this provision:

The 60-day period for intervention mirrors the time to answer set by Rule
12(a}(3)(A). Pretrial activities may continue without interruption during this period,
and the court retains authority to grant any appropriate interlocutory relief. But to
make this period effective, the court should not make a final determination sustaining
a challenge before the Attorney General has responded or the period has expired
without response. The court may, on the other hand, reject a challenge at any time.
This rule does not displace any of the statutory or rule procedures that permit
dismissal of all or part of an action — including a constitutional challenge — at any
time, even before service of process.

In the April discussion and in some of the public comments, two substantive criticisms were
directed to Subdivision (¢) and the Note One criticism addressed the 60-day period for intervention
directly. It was feared that a defined period would unnecessarily freeze pretrial activities, perhaps
thwarting timely relief. The other criticism was that subdivision (¢) did not support the advice
offered in the Committee Note.

The discussion draft carries forward the minimum 60-day intervention period, and adds a
statement that the court may reject the challenge before the 60-day period expires. This protects the
opportunity of the Department of Justice to deliberate the intervention decision in orderly fashion.
Section 2403 is designed to ensure the opportunity to intervene, and time for full deliberation seems
important. It also states that the court may not enter final judgment invalidating a statute before the
60-day period expires, and would support a revised version of the Committee Note that says that.
This version remains vulnerable to the criticism that delay will be the practical consequence of a 60-
day intervention period. In addition, it does not fully respond to the government’s interest in
participating 1n the process that upholds a statute. The government may be able to build a record that
supports final disposition on appeal, where without government intervention the result of a
premature decision upholding the statute may be a remand to build a better record or — worse —
a final appellate decision invalidating the statute. Specification of a 60-day intervention period,
finally, has generated some anxiety over the need to ensure that the government remains able to
intervene even after the period expires, and indeed after judgment.

An alternative approach would not directly address intervention, saying only that final
judgment invalidating a statute may not be entered before 60 days after the district court has certified
the challenge Intervention would be addressed only by § 2403 itself. This approach would provide

(¢) {Version 2} Final Judgment of Invalidity. The court may not enter a final
judgment holding the statute invalid before 60 days after certifying the
challenge.

The certification under (b) alerts the government to the opportunity to intervene. The 60-day
period ensures that the government has at least that long to intervene and defend the statute, but does
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not imply any reason to defer prompt attention to development of the case It also clearly supports
Commuttee Note advice that although a final invalidating judgment may not be entered, interlocutory
relief can be granted on the theory that the statute is invalid, while on the other hand it is proper to
enter a final judgment upholding the statute. (Here too, the government remains at risk of a
premature decision without having participated to build the record.)

Although it would support either version, the Department of Justice prefers the discussion
draft version of subdivision (¢) This version has two advantages. It carries forward the published
proposal that required the court to set a minimum 60-day period for the government to intervene
And it establishes that a final judgment invalidating a statute should not be entered before the
Department has been given an opportunity to participate.

Apart from these major questions, two changes from the published proposal were approved
at the April meeting The published draft required notice where no party was a government official
"sued" in an official capacity. "Sued" was dropped because there 15 no reason to require notice and
certification when a government official sues 1n an official capacity. And service by certified or
registered mail was substituted for the cross-reference to service under Rule 4(i)(1)(B); what counts
1s that the Department of Justice has special procedures for tracking mail that armnves in certified or
registered form.

The discussion draft also has changes from the Style Subcommittee draft. One is noted above
in discussing subdivision (¢). Additionally, the Style Subcommittee draft would require that a party
file a Notice of Constitutional Question even in an action in which the United States or a state is a
party. Section 2403 does not require certification in those circumstances, and little purpose would
be served by it. Apparently this feature was an unintended consequence of last-minute drafting. It
seems sensible to bring the rule back into line with the purpose to implement § 2403, at least to the
extent that notice is not required if the parties include the United States, the state, a United States
or state agency, or an officer or employee in an official capacity.

If'some version ofthe discussion draft is approved, it must be decided whether to recommend
1t for adoption or whether to recommend republication The Committee Note published 1n August
2003 noted all of the points that would be covered by a revised subdivision (c), affording an
opportunity to comment. Only minor revisions need be made 1n the Note to adjust for the proposed
revisions.
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U.S. Department of Justice

Civil Division

Office of the Assistant Attorney General Washington, D C 20530

The Honorable Lee H. Rosenthal
Chair

Advisory Committee on Civil Rules
United States District Court

11535 Bob Casey U.S. Courthouse
515 Rusk Avenue

Houston, Texas 77002-2698

Dear Judge Rosenthal:

I wanted to take this opportunity to provide to the Civil Rules Advisory Committee some
supplemental information and analysis relevant to the Committee's consideration of proposed
Federal Rule of Civil Procedure (“FRCP”) 5.1. In light of the discussion at the April 2004
meeting, [ believe this is an appropriate time to summarize why the Department of Justice has
supported adoption of this Rule, and how such a Rule will assist both the Department in its effort
to defend the constitutionality of federal statutes and the Courts in obtaining timely and
comprehensive briefing when such matters arise. I also address concerns and criticisms of the
proposed Rule that have been expressed during the Committee's prior meetings. 1 hope that this
letter will be useful as we resume discussion on proposed FRCP 5.1 at the October 2004 meeting.

Background - Need for the Rule

Proposed FRCP 5.1 would require a party challenging the constitutionality of a statute 1n
a non-government case to file a notice of constitutional challenge and serve a copy of the notice
on the Attorney General.! The proposal supports the provisions of 28 U.S.C. § 2403, which
provide that courts shall certify constitutional challenges to Acts of Congress to the Attorney
General and permit the United States to intervene in the actions.

As the Committee is aware, the Department of Justice has been involved in the drafting of
this proposed Rule from the outset. The Department’s primary purpose in supporting this
proposed Rule has been to increase the likelihood that the Attorney General and state attorneys
general will receive notice in a timely manner. As the Department noted in its February 13, 2003
letter to the Committee, we have determined that there have been many instances in which the

! Proposed FRCP 5.1 also requires parties to provide notice to the relevant state attorney
general when the constitutionality of state statutes are drawn into question.
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Attorney General has not been provided with notice of constitutional challenges or has received
only informal notice at a late stage of a proceeding.

Before presenting our proposal a few years ago, the Department selected litigation under
the federal Telecommunications Act of 1996 as a test case to determine whether the Attorney
General was receiving certifications of constitutional challenges pursuant to 28 U.S.C. § 2403(a)
We determined that, of the 180 cases in which the Act was challenged, we had received only 13
certifications. In one instance, the Attorney General was unaware of a case in which a federal
district court ultimately determined that the Act was unconstitutional.* Although this litigation
may represent an unusual example of an almost total failure of implementation, it illustrates a
serious problem.

More recently, in response to questions raised at the Committee's April meeting regarding
the frequency of such instances, we have reviewed § 2403(a) compliance related to constitutional
challenges to another frequently contested federal statute, the Religious Land Use and
Institutionalized Persons Act of 2000 (“RLUIPA™). Our experience with challenges to this
statute has been somewhat more positive, but still significantly problematic,. RLUIPA has been
challenged in approximately 71 district court cases and, to date, courts have issued certifications
in approximately 50 of them. We are aware of 6 cases, however, in which courts have ruied on
RILUIPA’s constitutionality, albeit favorably, without having notified the Attorney General of the
challenge.

We have also asked Department attorneys in the Civil and Environment and Natural
Resources Divisions about their experiences with § 2403 certifications and have learned of
numerous other examples where federal district courts failed to certify constitutional challenges
to the Attorney General For example, the Attorney General did not receive certifications from
courts in approximately 10 cases involving constitutional challenges to the Digital Millennium
Copyright Act, approximately 16 cases involving constitutional challenges to the Violence
Against Women Act, at least one case involving a constitutional challenge to the federal
Telephone Consumer Protection Act, and at least one case involving a constitutional challenge to
the Coal Industry Retiree Health Benefit Act. The Attorney General also was not made aware of
a constitutional challenge to provisions of the Rhode Island Indian Claims Settlement Act until
shortly before argument before the First Circuit, in another case, the Attorney General became
aware of a challenge to the constitutionality of certain provisions of the Indian Civil Rights Act
only after the case had been argued in the Ninth Circuit.

In short, while we cannot quantify comprehensively the total number of instances in
which the notification process failed, it is clear at a minimum that the process fails frequently —
and in a way that can deprive, and in some instances has deprived, the Department of a
meaningful opportunity to present its position to the district court, and thereby deprives the

? See AT&T Comms v. BellSouth Telecomms.. Inc., 43 F. Supp. 2d 593 (M.D. La.
1999), rev’d, 238 F.3d 636 (5th Cir 2001).
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district court of an opportunity to consider that position on matters of significance

Although we support a federal rule applicable in all federal district courts, it is notable
that several federal courts already have local rules that require the attorneys for the challenging
party to notify the Attorney General directly that the constitutionality of an Act of Congress has
been drawn into question.” We have contacted the Civil Chiefs at the respective United States
Attorney’s offices to learn about the background for, and practice under, these rules. We learned,
for example, that the Northern District of Indiana rule was amended to require party notification
of constitutional challenges because the State of Indiana Attorney General’s office had not been
receiving § 2403(a) certifications. Although we do not have similar information from the other
offices, the Civil Chiefs in these districts report generally that their rules work well and that they
receive notices of challenges to federal statutes

In light of this continuing problem, we believe that the dual notification requirement of
proposed FRCP 5.1 is warranted and will best ensure that the Attorney General has the
opportunity to intervene and protect the public interest in district court cases in which there are
constitutional challenges to federal statutes.

Implementation of the Proposed Rule

The Department recognizes that proposed FRCP 5.1 will impose a new requirement on
litigants to notify the Attorney General that the constitutionality of a federal statute has been
challenged. The proposed Rule, however, will not present a substantial burden on practitioners
Current FRCP 24(c) already imposes a duty on the challenging party to “call the attention to the
court to its consequential duty” to certify the constitutional challenge. As noted above, some
district courts have imposed similar duties on challenging parties through local court rules. To
the extent that the proposal imposes the actual notice requirement directly on the party raising the
challenge, it thereby makes it easier for the courts and the clerks to identify cases in which
certification under § 2403 1s appropriate. The marginal cost on practitioners to notify the
Attorney General of a challenge to a federal statute is more than offset by the resulting ability of
the Department to respond to that challenge.

While some Commuttee members have expressed the view that, instead of a national rule,
there should perhaps be more education or training of the district judges of their responsibilities
under 28 U.S.C. § 2403, we conclude that such efforts, while salutary, will not be as effective as
the visibility and uniformity of a national rule. Conducting training or educational sessions for
hundreds of incumbent district judges and magistrate judges, with the necessity of providing
training to new appointees after they are confirmed, will be an ongoing burden on the judiciary.
More important, given the pace of civil litigation and motions practice, and the crowded nature of
many dockets, a district judge or magistrate judge may not become aware that the

* ED Cal. L.R.24-133;ND. Cal. L.R 3-8; Colo.L R.24.1,ND.Ind. L. R 24.1; S.D.
Ind.L R 24.1,D.Kan. L. R. 24.1; MDN.C.L.R. 83 7.
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constitutionality of a federal statute has been challenged until after full briefing, when time for
review of the parties” arguments is available to that judge -- perhaps months after the challenge
has been asserted. This could slow the disposition of the case, including threshold or dispositive
motions.

Similarly, we do not believe that proposed Rule 5.1 would cause a hardship on pro se
lingants. First, such litigants are under the same duty as counsel for represented parties to serve
process and other papers, and to comply with the Federal and local rules and standing orders of a
presiding judge. If a pro se litigant is challenging the constitutionality of a federal (or state)
statute, there is no reason to exempt him or her from that specific requirement Second, just as
district courts already "screen” pro se submissions as a matter of current practice, a judge will be
able to evaluate whether a constitutional challenge is other than a frivolous one. The draft
advisory committee note explicitly refers to this practice. We would expect FRCP 5.1 to be
implicated only in non-frivolous cases.

Finally, we conclude that proposed Rule 5.1 will prove workable, and will not impose an
undue burden, based upon the widespread existence of comparable state law  We recently
reviewed state statutes and state court rules involving notification to state attorneys general when
parties challenge the constitutionality of state statutes. We first came across a uniform
declaratory judgment act that requires that state attorneys general be served and given an
opportunity to be heard when state statutes are challenged as unconstitutional in declaratory
judgment actions * The uniform act provides:

When declaratory relief is sought, all persons shall be made parties who have or
claim any interest which would be affected by the declaration, and no declaration
shall prejudice the rights of persons not parties to the proceeding. In any
proceeding which involves the validity of a municipal ordinance or franchise,
such municipality shall be made a party, and shall be entitled to be heard, and if
the statute, ordinance or franchise is alleged to be unconstitutional, the Attorney-
General of the State shall also be served with a copy of the proceeding and be
entitled to be heard.’

Thirty-six (36} states have adopted this uniform act in some form.® State courts have relied on

* See Unif. Decl Judg Act § 11 (1922).
*Id.

“ Ala. Code § 6-6-227, Ariz. Rev Stat. § 12-1841, Ark. Code Ann. § 16-111-106, Colo.
Rev. Stat. § 13-51-115, Del. Code Ann., tit. 10 § 6511, Fla. Stat. § 86.091, Ga. Code Ann. § 9-4-
7(c), Idaho Code § 10-1211, Ind. Code § 34-14-1-11, Kan. Civ. Proc. Code § 60-1712, Ky. Rev.

Stat. Ann. § 418.075, La. Code Civ. Proc Ann., art. 1880, Me. Rev. Stat. Ann , tit. 14 § 5963,
Md. Code Ann Cts. & Jud Proc. § 3-405(c), Mass. Gen. Laws, ch. 231A § 8, Minn. Stat.
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the party raising a constitutional challenge to notify the appropriate executive branch official
responsible for defending the statute or provision in a manner similar to that described 1n
proposed FRCP 5.1.7

We have also identified 18 states with procedural rules that require a party raising a
constitutional challenge in any type of case to notify the state attorney general,® and 11 states that
have party notification rules at the appellate level’ The State of New York recently amended its
laws to shift the duty to notify the State Attorney General of constitutional challenges from the
court to the party raising the challenge.'

§ 555 11, Mo. Ann. Stat. § 527.110, Neb. Rev Stat. § 25-21, 159, Nev. Rev. Stat. § 30 130,
N.M. Stat. Ann. § 44-6-12, N.C. Gen. Stat. § 1-260, N.D. Cent. Code § 32-23-11, Ohio Rev.
Code Ann. § 2721.12(A), Okla. Stat., tit. 12 § 1653(c), Or. Rev. Stat. § 28.110, R.I. Gen. Laws

§ 9-30-11, 5.C. Code Ann. § 15-53-80, S.D. Codified Laws § 21-24-8, Tenn. Code Ann. § 29-14-
107(b), Tex. Civ. Prac. & Rem. Code § 37.006(b), Utah Code Ann. § 78-33-11, Vi Stat. Ann,
tit. 12 § 4721, Wash. Rev. Code § 7.24.110, W. Va. Code § 55-13-11, Wis. Stat. § 806.04(11),
and Wyo. Stat. Ann. § 1-37-113.

7 Although the state statutes do not explicitly state that the party 1s responsible for serving
the state attorney general, that is the most logical reading of them. Cases applying the statutes
explicitly refer to the failure of a party to comply with 1ts service provisions. E.g., Reagan v
City of Piggott, 305 Ark. 77, 81; 805 S.W.2d 636, 638 (Ark. 1991); Scott v. Matlack. Inc., 1 P 3d
185, 191 (Colo Ct. App. 2000), rev'd on other grounds, 39 P.3d 1160 (Colo. 2002); Sendak v
Debro, 264 Ind 323, 324-26; 343 N.E. 2d 779, 780-81 (Ind. 1976); Stewart v. Estate of Cooper,
1025 W. 2d 913, 915 (Ky. 2003); Bailey v. Parish of Caddo, 716 So.2d 523, 530 (La Ct. App.
1998); Gardner v _Board of County Comm'rs of St. Mary's Cty., Md., 320 Md. 63, 69-72; 576
A.2d 208, 211-12 (Md. Ct. App. 1990); Lazo v. Board of County Comm'rs of Bernalillo County,
102 N.M. 35, 37-38; 690 P.2d 1029, 1031-32 (N M. 1984), Marks v. City of Roseburg. 59 Or
App. 558; 651 P.2d 748, 749 (Or. App. 1982).

¥ Ala. R. Civ. P. 5, 24 cmts., IIL. S. Ct. R. 19, Ky.R. Civ. P 24.03, Me. R. Civ. P 24(d),
Mass. R. Civ P. 24(d), Minn. R. Civ. P. 24.04, Miss. R. Civ. P. 24(d), Mont. R. Civ. P. 24(d),
N.J.R. Civ. P. 4:28-4(a), N.Y. Exec. § 71 (eff 1/2005), N.Y. C.P.L.R. § 1012 (eff. 1/2005), N.D.
R. Civ. P. 24(c), Pa. R. Civ. P. 235, R1 R. Civ. P. 24(d), S.C. R. Civ. P. 24(c), S.D. Codified
Laws § 15-6-24(c), Tenn. R Civ. P. 24.04, Utah R. C1v. P. 24(d), and Wyo. R Civ. P 24(d).

? Cal Civ. Proc. Code §§ 664.5(¢), 826, Cal. R, App P.29.8, Haw R. App. P 44,11l S.
Ct.R. 19, Ind. R. App P. 9(A)(1), Minn. R. App. P. 144, Mont. R. App. P. 38, Neb. S. Ct. &
App. Ct. Prac. R. 9(E), N.H. S. Ct R.31,N Y. R. App. Ct. 500 2(d), Or. R. App. P. 5.12, and Pa.
R. App. P. 521.

" See N Y. Exec. § 71 (eff. 1/2005), N.Y. CP.LR. § 1012 (eff. 1/2005).
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This pattern of state practice is a strong indication that compliance with the proposed
Rule would be both effective and practical and will not constitute an undue burden on
practitioners.

Time for Intervention by the Attorney General

Proposed FRCP 5.1 currently requires that a court set a time to intervene for the Attorney
General of not less than 60 days from the date of certification. The Department had proposed
that the Attorney General have at least a 60-day window to intervene in recognition of the
Department’s internal administrative procedures that must be followed upon receipt of a notice.
These procedures include securing the Solicitor General’s approval for intervention under 28
C.F.R. § 0.21. The current draft advisory committee note, however, states that a court need not
stay a case pending a response from the Attorney General. It also suggests that the court not
make a final (as opposed to preliminary) determination sustaimng a constitutional challenge
before the 60 days (or whatever longer period is set by the court) for intervention has elapsed
The Note reminds courts that a stay of proceedings might avoid a second round of briefing or a
second hearing on the constitutional challenge should the Attorney General decide to intervene.
Finally, the proposed Rule does not restrict a court’s ability to reject a constitutional challenge at
any time, even before notice and certification to the Attorney General.

At the April 2004 meeting, some concerns were expressed that the proposed Rule not
prescribe a 60-day window for the Attorney General to intervene, either because that ime period
was longer than necessary or because the exigencies of a particular case might require more
expedited consideration of pending motions or other issues. Although the Department would
prefer to have a uniform, defined period in which to make a decision on intervention (as it does
for responding to a complaint or to notice an appeal), the Department is sensitive to the concerns
that the needs of specific litigation may make a uniform time period impracticable and introduce
unnecessary delay in the resolution of some cases. Accordingly, the Department has prepared a
modified proposal to address the amount of time the Attorney General and state attorneys general
are given to intervene after service of the notice. Our original proposal provided at least 60 days
to intervene; our redraft substituies “a reasonable time™ for 60 days and makes a corresponding
change to the proposed advisory committee’s note.

Proposed Rule 5.1 Constitutional Challenge to Statute - Notice and Certification

(a) [unchanged]
(b) [unchanged]

(c) Intervention. The court must allow a reasonable time set-atimenottessthan
todays-fromrthe Rute-53{b)certifieation-for intervention by the Attorney General

or State Attorney General.

(d) funchanged]



Committee Note

{paragraphs 1-3 remain unchanged]

Subsection (¢) mandates that the court allow a reasonable time for intervention by
the Attorney General or State Attorney General, leaving the determination of what
constitutes a reasonable time to the discretion of the court. Other federal civil
rules provide guidance on what constitutes a reasonable time for the Attorney
General to take action in a new matter. For example, the Attorney General is

given 60 days to -Fhe-66-day pertod-for mterventionrmirtors-the-time-to answer a

complaint under setby Rule 12(a}(3)(A) and to file an appeal under Federal Rule
of Appellate Procedure 4(a)(1)(B).

Pretrial activities may continue without interruption during the time set by the
court for intervention by the Attorney General or State Attorney General this
pertod, and the court retains authority to grant any appropriate interlocutory relief.
But to make this period effective, the court should not make a final determination
sustaining a challenge before the Attorney General has responded or the period
has expired without response. The court may, on the other hand, reject a
challenge at any time. The rule does not displace any of the statutory or rule
procedures that permit dismissal of all or part of an action--including a
constitutional challenge--at any time, even before service of process.

We hope that the foregoing information and analysis will advance the Commattee's
consideration of proposed Rule 5.1 at the October meeting. We welcome your further thoughts
and comments on this important proposal that serves to assist the federal and state executive
branches to fulfill their duty to defend the constitutionality of statutes.

Sincerely,
PETER D. KEISLER

Assistant Attorney General
Civil Division



§ 2403. Intervention by United States or a
State; constitutional question

(a) In any action, suit or proceeding in a court of
the United States to which the United States or any
agency, officer or employee thereof is not a party,
wherein the constitutionality of. any Act of Congress
affecting the public interest is drawn in question, the
court shall certify such fact to the Attorney General,
and shall permit the United States to intervene for
presentation of evidence, if evidence is otherwise ad-
missible in the case, and for argument on the question
of constitutionality. The United States shall, subject
to the applicable provisions of law, have all the rights
of a party and be subject to all liabilities of a party as
to court costs to the extent necessary for a proper
presentation of the facts and law relating to the
question of constitutionality.

(b) In any action, suit, or proceeding in a eourt of
the United States to which a State or any agency,
officer, or employee thereof is not a party, wherein the
constitutionality of any statute of that State affecting
the public interest is drawn in question, the court shall
certify such fact to the attorney general of the State,
and shall permit the State to intervene for presenta-
tion of evidence, if evidence is otherwise admissible in
the case, and for argument on the question of constitu-
tionality. The State shall, subject to the applicable
provisions of law, have all the rights of a party and be
subject to all Habilities of a party as to court costs to
the extent necessary for a proper presentation of the
facts and Iaw relating to the question of constitutional-
ity.

(June 25, 1948, c. 646, 62 Stat. 971; Aug. 12, 1976, Pub.L.
94-381, § 5, 90 Stat. 1120.)







To: Honorable Anthony J. Scirica, Chair, Standing
Committee on Rules of Practice and Procedure

From: David F. Levi, Chair, Advisory Committee on the
Federal Rules of Civil Procedure
Date: May 21, 2003, as revised July 31, 2003
Re: Report of the Civil Rules Advisory Committee
Introduction

The Civil Rules Advisory Committee met on May 1 and 2 at
the Administrative Office of the United States Courts in Washington,
D.C.

* % k %k ¥k

Part I of this report describes recommendations to publish for
comment in two parts. Part IA recommends four proposals for
immediate publication along with the amendments to Admiralty
Rules B and C approved for publication at the January meeting.
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T AcTION ITEMS: NEW RULE 5.1 AND AMENDED RULES 6(2),
24 (c), 27(a), AND 45(a) FOR PUBLICATION; * * *

Part A recommends immediate publication for comment of
anew Rule 5.1 and amended Rules 6(e), 24(¢), 27(a), and 45(a). * * *

A Rules For Immediate Publication

The Advisory Committee recommends publication for
comment of new Civil Rule 5.1 and amendments to Rules 6(¢), 24(c),
27(a), and 45(a).

Rule 5.1

The project that led to development of proposed Rule 5.1
arose from a suggestion stimulated by the publication of Appellate
Rule 44(b) for comment. Rule 44(b) expanded Rule 44 to address the
procedure for notifying a court of appeals that a party questions the
constitutionahity of a state statute Judge Barbara B. Crabb responded
to publication of the proposed amendment by suggesting that the
Civil Rules should emulate Appellate Rule 44, implying that the
provisions in present Civil Rule 24(c) are inadequate. The
Department of Justice has taken up the proposal.

Appellate Rule 44 and present Civil Rule 24(c) implement the
provisions of 28 U.S.C.A. § 2403:

(a) In any action, suit or proceeding n a court of the United
States to which the United States or any agency, officer or
employee thereof is not a party, wherein the constitationality
of any Act of Congress affecting the public interest 1s drawn
in question, the court shall certify such fact to the Attorney
General. and shall permit the United States to intervene for
presentation of evidence, if evidence 1s otherwise admissible
in the case, and for argument on the question of
constitutionality, * * *

(b) In any action, suit, or proceeding 1n a court of the United
States to which a State or any agency, officer. or employee



Report of the Civil Rules Advisory Committee

Page 3

thereof is not a party, wherein the constitutionality of any
statute of that State affecting the public interest is drawn n
question, the court shall certify such fact to the attorney
general of the State, and shall permit the State to intervene for
presentation of evidence, if evidence is otherwise admissible
in the case, and for argument on the question of
constitutionality. * * *

Appellate Rule 44, including a new subdivision (b) that took
effect on December 1, 2002, provides.

{a) Constitutional Challenge to Federal Statute. Ifa party
questions the constitutionality of an Act of Congress in a
proceeding in which the United States or its agency, officer,
or employee is not a party in an official capacity, the
questioning party must give written notice to the circuit clerk
immediately upon the filing of the record or as soon as the
question 1s raised in the court of appeals. The clerk must then
certify that fact to the Attorncy General.

(b) Constitutional Challenge to State Statute. If a party
questions the constitutionality of a statute of a State in a
proceeding in which that State or its agency, officer, or
employee 15 not a party in an official capacity, the questioning
party must give written notice to the circuit clerk immediately
upon the filing of the record or as soon as the question is
raised in the court of appeals. The clerk must then certify that
fact to the attorney general of the State

Civil Rule 24(c), describing the procedure for intervention,
includes these three sentences, the final two of which were added in
1991:

(c) Procedure. * * * When the constitutionality of an act of
Congress affecting the public interest is drawn n question n
any action tn which the United States or an officer, agency, or
employee thereof is not a party, the court shall notify the
Attorney General of the United States as provided in Title 28,
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U.S.C, § 2403. When the constitutionality of any statute of
a State affecting the public interest is drawn 1n question in any
action in which that State or any agency, officer, or employee
thereof is not a party, the court shall notify the attorney
general of the State as provided in Title 28, U.S.C. §2403 A
party challenging the constitutionality of legislation should
call the attention of the court to its consequential duty, but
failure to do so is not a waiver of any constitutional right
otherwise timely asserted.

It seems likely that these provisions were attached to Rule 24
because the purpose of notice is to support the right to intervene.
This location, however, is not calculated to catch the attention of any
but the most devoted students of procedure. Rule 24 is likely to be
consulted by a party who knows of a lawsuit and wants to join it, but
may not be consulted by a party who has joined an action and may not
remember the duty to call the court’s attention to a constitutional
question and § 2403. Relocation as a new Rule 5 [, sandwiched
between rules that deal with service and notice, may make the rule
more effective.

Apart from the question of location, the Department of Justice
reports that too often it fails to receive notice that the constitutionality
of an Act of Congress has been drawn in question in a district-court
action. It believes that it 1s particularly important to have notice
while the action 1s in the district court, because that is where the
record is made, and to have notice as soon as the constitutional
questton is drawn. For this reason. it believes that just as Appellate
Rule 44 was drafted in terms quite different from Civil Rule 24(c), a
new Civil Rule 5.1 should do more than Appellate Rule 44 to assure
notice to the Attorney General.

The relationship between proposed Rule 5.1 and Appellate
Rule 44 is important Cognate provisions in the Civii and Appellate
Rules should differ only when the differences are justified by the need
to respond to the distinctive needs of trial-court procedure and
appellate procedure. The relationship between the rules and the
statute they implement, § 2403, also is important. The description of
proposed Rule 5 | thus begins by describing the ways in which it
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departs from § 2403 and then carries on to describe the ways in which
it departs from Appellate Rule 44.

Both the Rute 5.1 draft and Appellate Rule 44 depart from
§ 2403 in at least three ways.

First, each imposes an obligation on a party, while § 2403
imposes an obligation only on the court.

Second, § 2403 applies only to a statute “affecting the public
interest.” Both draft Rule 5.1 and Appellate Rule 44 delete this
restriction, requiring notice and certification when a chalienge
addresses any Act of Congress or state statute. This expansion ofthe
statutory certification requirement flows from the belief that the
Attorney General should be the first to determine whether an act
affects the public interest and to argue for intervention on that view.
The court retains control at the stage of determining whether § 2403
establishes a right to intervene.

Third, § 2403 does not require notice to the Attorney General
if a United States officer or employee is a party. Both Appellate Rule
44 and draft Rule 5 | require notice when an officer or employee is
a party, but is not sued in an official capacity. With respect to an Act
of Congress, the United States Attorney General often will have
notice under Civil Rule 4(i) of an action against a United States
officer or employee in an individual capacity, but not always.

Draft Rule 5.1 departs from Appellate Rule 44 in six ways,
one of them drawing from the provisions of Civil Rule 24(c).

First, Appellate Rule 44 addresses a party who “questions” the
constitutionality of an Act of Congress or a state statute Draft Rule
5 1, drawing directly from § 2403, applies to a party who “draws in
question” the constitutionality of an Act of Congress or state statute
This direct incorporation of statutory language avoids any dispute
whether an argument that a challenged mnterpretation should be
rejected to avoid a constitutional question, “questions” the
constitutionality of the statute.
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Second, draft Rule 5.1 provides greater detail than Rule 44 in
addressing the notice that a party must file. The notice must state the
auestion and identify the pleading, written motion, or other paper that
raises the guestion

Third, draft Rule 5.1 goes beyond the Rule 44 requirement
that the notice be filed with the court. It also requires that the notice
be served promptly on the Attorney General. Service would be
accomplished in the manner provided by Civil Rule 4(i)(1)(B}, which
calls for certified or registered maii. The draft does not substitute this
requirement for the court’s § 2403 duty to certify the fact of the
challenge to the Attorney General, but adds to it. The Attorney
General thus may get notice twice, once from the party who raises the
question and once from the court This dual-notice requirement was
drafted because the Department of Justice wishes to make quite sure
that notice comes to its attention in timely fashion. The dual notice
is less burdensome than might appear on first blush. The party must
file a notice with the court, it is little additional burden to serve the
notice by mail on the Attorney General. Similarly, the court must set
a time for intervention by the Attorney General; it is little additional
effort to include a certification The major benefit of the dual notice
may be that the party notice will be served early in the litigation, often
well before any activity by the court concerning the action

Fourth, adhering to the statute, draft Rule 5.1 provides that the
court certifies the question to the Attorney General. Appellate Rule
44 transfers the certification duty to the clerk. (It may be that on
appeal 1t 15 easier to substitute the cleck for the court because Rule 44,
in common with draft Rule 5.1, dispenses with the need to determine
whether the challenged statute affects the public interest. Substitution
of the clerk may be complicated, however, by the need under Rule 44
to determine whether a United States officer or employee who is a
party has been made a party in an official capacity.)

Fifth, draft Rule 5.1 includes a specific provision for setting
atime to intervene, Appellate Rule 44 has no similar provision. This
difference reflects the great variability of time to disposition in a tnal
court as compared to the more predictable schedule on appeal.
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Finally, draft Rule 5.1, adapting a provision in Civil Rule
24(c), provides that a party’s failure to file the required notice, or a
court’s failure to make a required certification, “does not forfeit a
constitutional right otherwise timely asserted.” Appellate Rule 44 has
no similar provision.

Rule 6(¢e)

Moved by comments on the Appellate Rules amendments that
conformed appellate time-counting conventions to the Civil Rules
conventions, the Appellate Rules Committee referred to the Civil
Rules Committee a nice question ansing from the relationship
between Civil Rules 6(a) and 6{¢). Rule 6(e), set out below, adds 3
days to some prescribed time periods. Unfortunately, it does not do
so In a way that is as clear as time-counting rules should be The
proposed amendment aims to increase clarity in a way that will
support, not disrupt, the general present understanding.

As recently amended, Rule 6(e) says:

Whenever a party has the right or 1s required to do some act
or take some proceedings within a prescribed period after the
service of a notice or other paper upon the party and the
notice or paper is served upon the party under Rule
5(b)(2)B), (C), or (D), 3 days shall be added to the prescribed
period,

(Rule 5(b)}(2)(B) governs service by mail. {C) governs service
by leaving a copy with the court clerk (D) governs service by “any
other means, including electronic means, consented to in writing.”)

Rule 6(a) says that intervening Saturdays, Sundays, and legal
holidays are excluded when computing a prescribed or allowed
“period of time” that is “less than 11 days.”

Four possible methods of integrating Rules 6(a) and 6(¢) have
been recognized. Two can be rejected without regret  One would
“add™ the 3 days “to the prescribed period™ directly — a 10-day
period becomes a 13-day period, Rule 6(a) is ousted because the



PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE’

Rule 5.1. Constitutional Challenge to Statute — Notice
and Certification

{a) Notice. A party that files a pleadine., written motion, or

other paper that draws in question the constitutionality of an

Act of Congress or a state statute must promptly.

(1) _if the guestion addresses an Act of Congress and no

party is the United States, a United States agency. or an

officer or employee of the United States sued in an

official capacity:

{A) file a Notice of Constitutional Question, stating

the question and identifying the pleading, writien

maotion, or other paper that raises the question, and

(B) serve the Notice and the pleading. written

metion, or other paper that raises the question on the

Attorney General of the United States in the manner
provided by Rule 4()){ 1}{B):

"New matenial is underlined; matter to be omitted is lined through.
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{2} ifthe gquestion addresses a state statute and no party

is the state or a state officer, agency, ot employee sued in

an official capacity:

{A) file a Notice of Constitutional Question. stating

the gquestion and identifying the pleading, written

motion. or other paper that raises the question. and

(B) serve the Notice and the pleading, written

motion, or other paper that raises the question on the

State Attorney General,

{b) Certification. When the constitutionality of an Act of

Congress or a stale statute is drawn in question the court must

certify that fact to the Attorney General of the United States

or to the State Attorney General under 28 U.S.C. § 2403.

{c¢) Intervention. The court must set a time not less than 60

days from the Rule 5.1(b) certification for intervention by the

Attorney General or State Attorney General

{d) No Forfeiture. A party’s failure to file and serve a Rule

5.1{a) notice, or a court’s failure to make a Rule 5 I(b)

certification, does not forfeit a constitutional right otherwise

timely asserted.
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Committee Note

Rule 5 | implements 28 U.S C § 2403, replacing the final three
sentences of Rule 24(c). New Rule 5.1 requires a party who files a
pleading, written motion, or other paper that draws in question the
constitutionahty of an Act of Congress or a state statute to file a
Notice of Constitutional Challenge and serve it on the United States
Attorney General or State Attorney General The notice must be
promptly filed and served. This notice requirement supplements the
court’s duty to certify a constitutional challenge to the United States
Attorney General or the State Attorney General. The notice will
ensure that the Attorney General is notified of constitutional
challenges and has an opportunity to exercise the statutory right to
intervene at the earliest possible point in the litigation. The court’s
§ 2403 certitication obligation remains, and is the only notice when
the constitutionality of an Act of Congress or state statute is drawn in
question by means other than a party’s pleading, written motion, or
other paper

Moving the notice and certification provisions from Rule 24(c)
to a new rule is designed to attract the parties’ attention to these
provisions by locating them in the vicinity of the rules that require
notice by service and pleading

Rule 5 1 goes beyond the requirements of § 2403 and the former
Rule 24(c) provisions by requiring notice and certification of a
constitutional challenge to any Act of Congress or state statute, not
only those “affecting the public interest ™ It is better to assure,
through notice, that the Attorney General is able to determine whether
to seek intervention on the ground that the Act or statute affects a
public interest

The 60-day period for intervention mirrors the time to answer set
by Rule 12(a)(3)(A). Pretrial activities may continue without
interruption during this period, and the court retains authority to grant
any approprate interlocutory relief, But to make this period effective,
the court should not make a final determination sustaining a challenge
before the Attorney General has responded or the period has expired
without response  The court may, on the other hand, reject a
challenge atany time. This rule does not displace any of the statutory

3
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or rule procedures that permit dismissal of all or part of an action —
including a constitutional challenge — at any time, even before
service of process.

Rule 6. Time

¥k k% %

(e) Additional Time After Certain Kinds of Service Ender

Rute 5(h)(2)B);(E)or ). Whenever a party hastheright
orisrequiredtodosomeact or-take-some proceedings must
or may act within a prescribed period after the-serviceofa
serveduponrtheparty service and service is made under Rule
5(b)(2)(B), (C), or (I3), 3 days shatt-be are added to after the
prescribed period.

Committee Note

Rule 6(e) 1s amended to remove any doubt as to the method for
extending the time to respond after service by mail, leaving with the
clerk of court, electronic means, or other means consented to by the
party served. Three days are added after the prescribed period
expires All the other time-counting rules apply unchanged.

One example 1llustrates the operation of Rule 6(¢) A paper is
mailed on Wednesday. The prescribed time to respond is 10 days.
Assuming there are no intervening legal holidays, the prescribed
period ends on Wednesday two weeks later. Three days are added,
expiring on the following Saturday. Because the last day 1s a
Saturday, the time to act extends to the next day that is not a legal
holiday, ordinarily Monday.
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Discussion Topics. The comments suggest two revisions.

The first revision seems a good idea. Rule 5.1(a)(1) and (a)(2) would be revised by deleting
"sued" 1n each place:

(1) if the question addresses an Act of Congress and no party 1s the United States, a United
States agency, or an officer or employee of the United States suwed 1n an official
capacity * * *,

(2) if the question addresses a state statute and no party is the state or a state officer,
agency, or employee sued in an official capacity * * *.

The theory is direct. There is no need to give Rule 5 1 notice if an officer or employee 1s a
plaintift 1n an official capacity. The statute that requires court certification, 28 U.S.C. § 2403, does
not employ the "sued" restriction: "to which the United States or any agency, officer or employee
thereof is not a party * * *." The parallel Appellate Rule 44, is similar: "in which the United States
or its agency, officer, or employee is not a party in an official capacity * * *." (The expressions as
to state statutes and state officers are similar.)

The second possible revision would specify a method to serve the State Attorney General in
subdivision (a)(2)}(B):

(B) serve the Notice and the pleading, wntten motion, or other paper that
raises the question on the State Attorney General by certified or

registered mail.

The argument for adding these words 1s that without them, service can be made by ordinary
mail under Rule 5(b)(2)(B). State Attorneys General may experience the same problem that the
Department of Justice has described: notice by ordinary mail may not be treated with an appropriate
degree of reverence by mailroom workers, delaying delivery of notice to a person situated to respond.

The opposing argument is one encountered in dehiberating on proposed Supplemental Rule
G. Specifying the details of service, rule-by-rule, can become outdated.

The competing considerations are clear. The balance can be weighed by those with a good
sense of practical realities.

Finally, it may be usetul to remark on comment 03-CV-10, Bill Lockyer, Attorney General
of California. Expressing strong support for Rule 5.1, the comment notes: "It 1s this office’s
experience that the clerk’s-notice requirements of current Rule 24(c) often go unsatisfied " The
requirement of party notice "increases the likelihood that an Attorney General will be notified of
such litigation * * *"

Civil Rules October 2004 Agenda: October 7
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Summary of Comments: August 2003 Rule 5.1

03-CV-005, Hon. Geraldine Mund: As to style, it is better to say "A party who" rather than "A party
that." This rule should be incorporated in the Bankruptcy Rules "as we receive constitutional
challenges to both state and federal statutes and there is no requirement here that notice be given in
a bankruptcy case."

03-CV-008, State Bar of California Committee on Federal Courts: (1) Creating a new Rule 5.1
"seems likely to highlight the notice requirement in a way the current rules fail to do." The
Committee supports this. (2) Rather than set a minimum 60-day period for intervention, the period
should be set in the district court’s discretion. Action is likely to be frozen for the 60 days, and that
can thwart timely relief. Rule 24 requires timely intervention; that suffices. There is no indication
that state or federal governments have suffered for lack of an explicit time period for intervention.
The analogy to the 60-day answer period in Rule 12(b)}(3)(A) is not persuasive; the statutory
challenge may arise later 1n the litigation, and for that matter some statutes require the government
to answer in less than 60 days. (3) Literally, Rule 5.1 may require multiple notices; a party should
be required to file only one notice in a single case.

03-CV-005, State Bar of Michigan Commuttee on Federal Courts: (1) Delete "sued" from both (a)(1)
and (a)}(2): "and no party is the United States, a United States agency, or an ofticer or employee of
the United States sted in an official capacity.” Notice should not be required if an officer or
employee of the United States is a plaintiff in an official capacity. Appellate Rule 44 reads. "in
which the United States or its agency, officer, or employee 1s not a party in an official capacity.” (2)
There is no reason to requure the party to give notice; notice from the court clerk, required by statute,
suffices. (3) But if the rule does provide that the party give notice, (a)(2)(B) should specify the
method of serving notice on the State Attorney General: "serve * * * the State Attorney General by
sending copies by registered or certified mail.”

03-CV-010. Bill Lockyer, Attorney General of Cahifornia: Supports the proposal "It 1s this office’s
experience that the clerk’s-notice requirements of current Rule 24(c} often go unsatisfied. As a
result, we are frequently ignorant of pending litigation in district court that involves the
constitutionality of a state statute Proposed Rule 5.1 increases the likelihood that an Attorney
General will be notified ot such litigation * * *," And it is good to reach all statutes, not only those
that affect the public interest.

03-CV-011, Peter D. Keisler, Assistant Attorney General, Civil Division, U. S. Department of
Justice: Expresses the Department of Justice’s "strong support of the final proposal.” (1) Despite
§ 2403 and Civil Rule 24(c), "there have been many instances 1n which the Attorney General has not
been provided with notice of constitutional challenges or has recerved informal notice at a late stage
of'a proceeding.” Requiring notice by a party 1n addition to the court certification "will ensure that
the Attorney General 1s made aware of constitutional challenges in a timely manner." The
incremental burden on the parties is slight -— Rule 24(c) now requires the party to call the court’s
attention to the duty to certify. (2) The 60-day intervention period recognizes "the Department’s
internal administrative procedures that must be followed upon receipt of a notice.” But the
Committee Note should state that Rule 5.1 does not itself restrict the Attorney General’s opportunity
to intervene more than 60 days after the Rule 5.1(b) certification, and that the rule does not limit the
opportunity to intervene after final judgment 1f a party or the court fails to comply with the duty to
give notice or certify. (3) After considering other possible methods of serving the party’s notice, the
Department has concluded that service in the manner provided by Civil Rule 4(1)(1)}(B) "will best
ensure timely and proper processing of notices.” (4) The differences between Civil Rule 5.1 and
Appellate Rule 44 are justified. Itis important that the government have an opportunity to be present
"as a party in district court, where the factual record is made and constitutional arguments are
developed " In addition, notice "under Appellate Rule 44 functions more smoothly given the nature

Civil Rules October 2004 Agenda: October 7
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of the appeals process and the centralized circuit court structure.” (This comment also expresses
approval of several other features of proposed Rule 5.1 that have not drawn adverse comment by
other participants.)

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports Rule 5.1, and
specifically mentions (1) moving this out from Rule 24(c); (2) placing the burden of notification on
the party that brings constitutionality into question; (3) addressing the "interface with” the § 2403
certification requirement; and (4) establishing a 60-day intervention period.

Ciwvil Rules October 2004 Agenda. October 7






[Rule 5.1 as it was published for public comment|:

Rule 5.1. Constitutional Challenge to Statute — Notice and Certification

(a) Notice. A party that files a pleading, written motion, or other paper that draws in question the constitutionality ot an
Act of Congress or a state statute must promptly

(1) if the question addresses an Act of Congress and no party 1s the Umited States, a United States agency, or an
officer or employee of the United States sued 1nv an official capacity

(A) file a Notice of Constitutional Question, stating the question and wdentifying the pleading, written
motion, or other paper that rasses the question, and

(B) serve the Notice and the pleading, wnitten motion, or other paper that ratses the question on the
Attorney General of the United States 1n the manner provided by Rule 4(1)(1)XB).

(2) if the question addresses a state statute and no party 1s the state or a state officer, agency, or employee sued in
an ofticial capacity

(A) file a Notice of Constitutional Question, stating the question and wdentitying the pleading, written
maotion, or other paper that raises the question, and

(B) serve the Notice and the pleading, wnitten motion, or other paper that raiscs the question on the
State Attorney General

(b) Certification. When the constitutionality of an Act of Congress or a state statute 1s drawn in question the court must cernfy
that tact to the Attorney General of the United States or to the State Attomey General under 28 U 8§ C § 2403

(¢) Intervention. The court must set a time not less than 60 days from the Rule 5 t(b) certification for intervention by the
Attorney General or State Attorney General

(d) No Ferfeiture. A party’s failure to file and serve a Rule 5 1{a) notice, or a court’s failure to make a Rule 5 1(b) certificatron,
docs not forfoit a constritutional nght otherwise timely asscrted



STYLE 505

[Rule 5.1
Style Subcommittee draft; April 9, 2004] [with Cooper annotations and Kimble responsesf

Rule 5.1 Constitutional Challenge to a Statute — Notice and Certification

(a)

Notice by a Party. A party that files a pleading, written notice, or other paper drawing into guestion the
constitutionality of a federal statute!’ or a state statute must promptly

1) file a Notice of Constitutional Question stating the question and 1dentifying the paper that raises 1t, and
2) serve the Notice and paper on
(A) the Attorney General of the United States as provided in Rule 4{1)(1)(B).2 1f a federal statute!’ 1s

questioned and neither the United States nor any of its agencies, ofticers, or employees 15 a party in
an official capacity, or

(B} the state Attorney General by registered or certified mail, 1f a state statute 1s questioned and neither
the state nor any of its agencies, officers, or employees 1s a party 1n an official capacity

t

Cooper: This 1s a long-running controversy Scction 2403 says "Act of Congress " [n several discussions the
Department of Justice representatives have refused to assert that cvery Act of Congress 13 a "statute " To the contrary,
they offer several dllustrations of cnactments that are Acts of Congress but may not be statutes  Joint Resolutions
Approval of an interstate compact Private bilis  Possibly ratification of a treaty  Rule 5 1 18 designed in large part to
implemnent section 2403 Rather than adhere ngidly to the style convention that says "tederal statute,” we should stick
with the statute [I assume without research that section 2403 does not extend to administrative rules or regulations |

Kimble: In the restyled rules, we have changed "statute of the Umited States” to "federal statute " Now, do we mean
something different in this onc instance? And how likely 1s it that there will be a constitutional challenge to a jont
resolution or a private bill? [ made a quick run through an annotation 1n 147 A L R Fed 613 and found no such cases-
-only cases involving statutes (Interestingly, the tirst sentence of the annotation says that "the original version of the
intervention statute applicd only to federal statutes "y Section 2403 was passed i 1937, and the possiblity that
we are concerned about has apparently never come up  It's also possible, of course, that the drafters meant nothing
more than "federal statute "

Cooper: This 1s another global question  The difficulty 15 that Rule 4(0)(1)(B) does not provide anything at all about
serving a notice and paper It provides only for serving a summons and complaint [t 1s accurate to say "in the manner
provided by," and the expenditure of two extra words 13 worthwhile  Compare Style 503, in which "in the manner
provided m Rule 4" has escaped censure [the censor] up to this point

a

provided 1", "as preseribed in”, "as stated n”, "in accordance with”, "pursuant to,” "under", and others We should at
least be able to cut down on the number ot vanations Perhaps we wall someumes need "in the manner provided in

But one mearimg of "as" 15 "in the same manner or way " Wall anyone be confused because 4(1)(1)(B) 1s about serving
a ditferent kind of paper on the Attorney General?

Kimble: 1have wrestled with our multiple ways of making these cross-references "as provided ", "in the manner



(b)

(¢}

Certification by the Court; Intervention. The court must, under 28 U S C § 2403, cernfy to the Attorney General of
the United States or of a state that there 15 a constitutional challenge® to a statute The court must set a time no less
than? 60 days after the certificanion for the Attorney General to intervene

No Forfeiture. A party’s failure to file and serve the required notice, or the court’s falure to certify the challenge,”
does not forfert a constitutional right that is otherwise tumely asserted

Cooper: The Advisory Commuttee debated at length the best way of expressing the nature of the constitutional 1ssue
It decided to adopt the language of section 2403 One reason was that this 1s the language of the statute  But a second
rcason was that this better captures the circumstances that require notice or cerfification  Often the argument 1s not a
challenge to the constitutionality of the statute  Instead 1t 15 an argument that the statute must be nterpreted 1 the way
that [ argue because the contrary nterpretation would be unconstitutional, there s nothing unconstitutional about the
statute because 1t means what constitutionally it must mean "Challenge" does not capture that We should be
consistent with "drawing into question,” the words that open 5 1(a) This should say "that the constitutionality of an
Act of Congress or statute has been drawn into question "

Kimble: Federal statutes arc not the model for good drafing  But even apart trom that, I see no problem here First,
the utle to 5 1, as published, 1s "Constitutional Challenge to a Statute--Notice and Certification " Second, if you look
over the case summanes 1 28 U S C A sec 2403, you'll see that the cases repeatedly use the words "constitutional
challenge”, | counted at lcast 12 cases And 7C Wnight-Miller-Kane sec 1915 (pocket parts) refers to the duty to
notify the governmeni when a "constitutional challenge 1s raised " Third, this conventent shortening saves us a bunch
ot words not only n (b) but also 1n {¢) Notice how much cltumsier (¢) would be with the other formulation We alvo
avoud the "Act of Congress™ tssue  Frnally, 1 think we can trust readers to readily see that "constitutional challenge” 1s
indeed a convenient shortening of the longer statutory tormulation that appears earlier

Cooper: It may be better to retain this provision as a separate subdivision  The duty to certity and the time to
ntervene are distinct  Apart from that, many other style edits have suggested that it would be betwer to say "set a me
at least 60 days after * * * "

Kimble: There 1s a tendeney in the rules to overdivide and then cross-refer to something that appeared just a sentence
or two carlier  The time for interventton 1s tied o the certification, | think they fit together nicely We avord the cross-
reterence, and we avolwd having to refer to both of the attorneys general |

2
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(4) Partial April 2004 Redrafi
Rule 5.1 Constitutional Challenge to a Statute — Notice and Certification

(a) Notice by a Party. A party that files a pleading, written motion, or other paper drawing into
question the constitutionality of a federal statute or a state statute must promptly file a Notice
of Constitutional Question stating the question and identifying the paper that raises it.

{(b) Certification by the Court; Intervention. The court must, under 28 U.S.C. § 2403, certify to
the Attorney General of the United States or of a state that there 1s a constitutional chatlenge
to a statute. The court must set a time no less than 60 days after the certification for the
Attorney General to intervene.

(c¢) No Forfeiture. A party’s failure to file the required notice, or the court’s failure to certify, does
not forfeit a constitutional right that 1s otherwise timely asserted.

This draft deleted the requirement that the party raising the question serve notice on the
Attorney General. It also omtted the provision that limits Rule 5.1 to actions 1n which no party is
the United States, the state, or a federal or state employee.
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FILED AND SEALED SETTLEMENT AGREEMENTS

Concerns have been raised in Congress that tiled but sealed settlement agreements may
deprive the public of information needed to protect the public health and safety. Responding to these
concerns, the Commuttee asked the Federal Judicial Center to undertake a study of these practices.
The study surveyed state law and local rules of federal districts. It also undertook a study of all cases
terminated during a two-year period in 52 federal district courts. The study found that sealed
settlement agreements are filed 1n only a tiny fraction of federal cases. An examination of the cases
in which sealed settlement agreements were filed further showed that unsealed information in the
case file almost always revealed everything relevant to the public heatth or safety that might be
deduced from the settlement agreement Progress in developing the report was considered by a
Advisory Committee Subcommittee chaired by Judge McKnight and regularly reported to the
Committee. The final report was delivered and considered at the Committee meeting last April.

This lengthy deliberation has shown that there is no present need to undertake development
of a new Civil Rule to regulate the practice of filing sealed settlement agreements. The underlying
concerns are important, and suggest that the topic should remain alive on the Commuttee agenda to
support a prompt response if the situation should change. It will remain on the agenda.

This conclusion should be reported to Congress through Senator Kohl, who has sponsored
legislation on sealed settlement agreements. The following draft is proposed as the framework for
a letter to Senator Kohl:

Civil Rules October 2004 Agenda: October 7



DRAFT

Honorable Herb Kohl

United States Senate

380 Hart Senate Office Building
Washington, DC 20510

Dear Senator Kohl:

On December 16, 2003, I wrote to you about the work of the Advisory Committee on
Civil Rules on the proposal to regulate confidentiality provisions in settlement agreements set out
in the “Sunshine in Litigation Act of 2003” (S. 817, 108" Cong., 1** Sess.).

To address the concerns raised 1n the bill, the Advisory Committee asked the Federal
Judicial Center to collect and analyze data on the practice and frequency of sealing orders
limiting disclosure of settlement agreements in the federal courts. In my December 2003 letter, I
advised you of the Center's preliminary findings based on data from 29 federal district courts. In
April 2004, the Center completed its study after surveying civil cases terminated in 52 district
courts during the two-year period ending December 31, 2002. I am pleased to enclose a copy of
the Center’s final report.

In those 52 districts, the Federal Judicial Center found a total of 1,272 cases out of
288,846 c1vil cases in which a sealed settlement agreement was filed, approximately one in 227
cases (0 44%). The findings in the Center’s final report do not materially vary from the
preliminary findings provided in my December 2003 letter. After reviewing all the information
from the 52 districts, the Center concluded that most settlement agreements are neither filed with
a court nor require court approval. Instead, most settlement agreements are private contractual
obligations. Such agreements would not be affected by provisions like those in the proposed
Sunshine in Litigation Act prohibiting a court from entering an order “approving a settlement
agreement that would restrict disclosure™ of its contents.

The Advisory Committee was concerned that even though the number of cases in which
courts seal settlement agreements 1s small, those cases could involve significant public hazards
concealed through sealed agreements. A follow-up study was undertaken to determine whether
in these cases, there 1s publically available information about potential hazards contained in other
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records, which are not sealed. The follow-up study revealed that in the few cases involving a
potential public hazard and in which a settlement agreement was sealed, the complaint and other
documents remained in the court’s file, accessible to the public. In these cases, the complaints
generally contained details about the basis for the suit, such as the allegedly defective nature of a
harmful product, dangerous characteristics of a person, or the lasting effects of a particular
harmful event.! These findings from the follow-up study were consistent with the general
conclusions of the Federal Judicial Center study, that complaints provided the public with
“access to information about the alleged wrongdoers and wrongdoings.”

The Advisory Committee also considered the effectiveness of a federal rule regulating the
small number of settlement agreements filed and sealed in federal courts. As noted, most
settlement agreements are not filed with the court at all and remain private contracts between the
parties. On occasion, parties file a settlement agreement with the court. In most of these cases,
the parties do so only to make the settlement agreement part of the court’s judgment and ensure
continuing federal jurisdiction, not to secure court approval of the settlement. Ordinarily a
federal court has no junisdiction to enforce an agreement that settles a federal-court action unless
the agreement is made part of the court's judgment.”> Otherwise, later interpretation and
enforcement of the agreement would take place in state court under state law. A federal court
would be involved only if there is diversity jurisdiction and would apply state law to the
agreement, including to any provisions requiring confidentiality. The Federal Judicial Center
study shows that parties file only a small fraction of the agreements that settle federal-court
actions. A federal rule of procedure governing the few settlement agreements that are filed in
federal court would not apply to, and could not effectively regulate, the private nature of the vast
majority of settlements.

The Advisory Committee reviewed the thorough and detailed Federal Judicial Center
study at its meeting on October 28-29, 2004. Based on the relatively small number of cases
involving a sealed settlement agreement, the availability of other sources, including the
complaint, to inform the public of potential hazards in cases involving a sealed settlement
agreement, and the questionable authority and ability of the Committee to regulate confidentiality
provisions enforced by state substantive law, the Committee concluded that no amendment to the
Federal Rules of Civil Procedure is appropriate.

'Of the 109 public interest cases studied, only one involved a sealed complaint. In
general, the Federal Judicial Center study found that the complaints were available to the public
1n 97% of the cases with sealed settlement agreements — 1,234 of the 1,272 cases.

2See Kokkonen v Guardian Life Ins Co, 511 U S. 375, 381-382 (1994). See also Union
Oil Co of California v Leavell, 220 F. 3d 562, 567-568 (7" Cir. 2000) (sealed case-file records
are presumptively open to public in later litigation seeking to enforce settlement terms, unless
court agrees to continue confidentiality).
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Scope of Study

The docket sheets of 52 district courts, which record all actions in proceedings in every
civil case filed, were electronically searched to locate and identify by name each case that
included a sealed settlement agreement. The docket sheets of civil cases terminated during a
two-year period in these districts were reviewed and cases were identified involving a sealed
settlement agreement. A summary of the claim in each of the cases was prepared. The cases in
which the claim might possibly implicate public health or safety, broadly defined, were tagged
In a follow-up study of these tagged cases, the plaintiffs’ complaints, which were available to the
public, were manually reviewed and analyzed to determine whether they contained information
sufficient to alert the public of a possible health or safety hazard.’

The Federal Judicial Center’s report also included a survey of state laws and rules
governing settlement agreements, which I reported to you in the December letter State laws,
state court rules, and federal district court rules were surveyed to determine the extent to which
existing statutes and rules regulate sealed settlement agreements filed with the courts.

Highlights of Findings

The Federal Judicial Center found that 1,272 cases involved a sealed settlement
agreement, which represented a minute fraction of the total number of cases filed in the federal
courts. That number would be smatller still if the 177 cases that were part of two MDL (muliti-
district litigation) cases were excluded. Importantly, the rate of sealed settlements in 11 districts
whose local rules require good cause to seal a document (0.37%) was not statistically
significantly different from the sealed settlement rate in other courts (0.45%). In fact, the
settlement rate was virtually identical if the 177 cases, which were part of two MDL cases but
counted separately for purposes of the report, are excluded (0.38% versus 0.37%). Three district
courts had sealed-settlement rates more than twice the national rate, including Pennsylvania
Eastern, Hawaii, and Puerto Rico. But the Pennsylvania Eastern number included 144 cases
disposed of in a single MDL action.

The Federal Judicial Center study analyzed the 1,272 sealed settlement cases to determine
how many of them involved matters of public interest. The Center coded the cases for the
following characteristics, which might implicate public health or safety interests: (1)
environmental; (2) product liability; (3) professional malpractice; (4) public-party defendant, (5)
death or very serious injury; and (6) sexual abuse. A total of 503 cases (0.18% of all cases) bore
one or more of the public-interest features, including 177 cases that were part of two MDL cases

* The follow-up study examined the data available in the preliminary Federal Judicial
Center report. At that time, the study had completed a review of the docket sheets of over
128,000 civil cases in 29 district courts.
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An earlier study of the partial data compiled by the Federal Judicial Center supported the
conclusions that sealed settlement agreements do not substantially affect public awareness of
possible health and safety hazards.* Plaintiffs’ complaints in the sealed settlement cases that
involved a “public interest” provided significant notice to the public. Although the complaints
varied in level of detail, all of them identified the three most critical pieces of information
regarding the possible public health or safety risks: (1) the risk itself; (2) the source of that risk;
and (3) the harm that allegedly ensued. The product liability suits, for example, specifically
identified the product at issue, described the accident or event, and described the harm or injury
alleged to have resulted. In many cases, the complaints went further and identified a particular
feature of the product that was defective, or described a particular way in which the product
failed. In the cases alleging harm caused by a specific person, e.g., civil rights violations, sexual
abuse, or negligence, the complaints consistently identified the alleged wrongdoer and described
in detail the incident alleged to have caused harm.

The Advisory Committee on C1vil Rules will continue to monitor courts' practices in this
important area. Please feel free to contact Peter G. McCabe, Secretary, Committee on Rules of
Practice and Procedure at (202) 502-1810, if you have any questions about this letter.

Sincerely,

Leonidas Ralph Mecham
Secretary

Enclosures

cc: Honorable Orrin G Hatch
Honorable Patrick Leahy
Honorable Jeff Sessions
Honorable Charles E. Schumer

*The study was performed by Steven Gensler, a professor at the University of Oklahoma
Law School who was serving as a judicial fellow to the Administrative Office of the United
States. Professor Gensler reviewed and analyzed the complaints filed in the 109 sealed
settlement cases involving a “public interest.”
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To amend chapter 111 of title 28, Umted States Code, relating to protective
orders, sealing of cases, disclosures of diseovery information m eiwl
aetions, and for other purposes

IN THE SENATE OF THE UNITED STATES

APRIL 8, 2003

Mr. KoHL introduced the following bill, wlich was read twice and referred to
the Committee on the Judicary

A BILL

To amend chapter 111 of title 28, United States Code,
relating to protective orders, sealing of cases, disclosures
of discovery information in civil actions, and for other

purposes.
1 Be it enacted by the Senate and House of Representa-
twes of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Sunshine in Litigation

b Rk W N

Act of 20037,
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SEC. 2. RESTRICTIONS ON PROTECTIVE ORDERS AND SEAL-

ING OF CASES AND SETTLEMENTS.

(a) IN GENERAL.—Chapter 111 of title 28, United
States Code, is amended by adding at the end the fol-
lowing new section:

“§1660. Restrictions on protective orders and sealing
of cases and settlements

“(a)(1) A eourt shall not enter an order under rule
26(c) of the Federal Rules of Civil Procedure restricting
the disclosure of information obtained through discovery,
an order approving a settlement agreement that would re-
strict the disclosure of such information, or an order re-
strieting access to court records in a civil case unless the
court has made findings of fact that—

“{A) such order would not restrict the disclo-
sure of information which is relevant to the protec-
tion of public health or safety; or

“(B)(3) the public interest in the disclosure of
potential health or safety hazards is outweighed by
a specific and substantial interest in maintaining the
confidentiality of the information or records in gues-
tion; and

“(11) the requested protective order is no broad-
er than neeessary to protect the privacy interest as-

serted.
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“(2) No order entered in accordance with paragraph
(1), other than an order approving a settlement agree-
ment, shall continue in effect after the entry of final judg-
ment, unless at the time of, or after, such entry the court
makes a separate finding of fact that the requirements
of paragraph (1) have been met.

“(3) The party who is the proponent for the entry
of an order, as provided under this section, shall have the
burden of proof in obtaining such an order.

“(4) This section shall apply even if an order under
paragraph (1) is requested—

“(A) by motion pursuant to rule 26(c) of the

Federal Rules of Civil Procedure; or

“(B) by application pursuant to the stipulation
of the parties.

“(5)(A) The provisions of this section shall not eon-
stitute grounds for the withholding of information in dis-
covery that is otherwise discoverable under rule 26 of the
Federal Rules of Civil Procedure.

“(B) No party shall request, as a condition for the
produetion of discovery, that another party stipulate to an
order that would violate this section.

“(b)(1) A court shall not approve or enforce any pro-
vision of an agreement between or among parties to a eivil

action, or approve or enforce an order subject to sub-

=5 817 IS
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section (a)(1), that prohibits or otherwise restricts a party
from disclosing any information relevant to such civil ac-
tion to any Federal or State agency with authority to en-
force laws regulating an activity relating to such informa-
tion.

“(2) Any such information disclosed to a Federal or
State agency shall be confidential to the extent provided
by law.

“(e)(1) Subject to paragraph (2), a court shall not
enforce any provision of a settlement agreement between
or among parties that prohibits 1 or more parties from—

“(A) disclosing that a settlement was reached
or the terms of such settlement, other than the
amount, of money paid; or

“(B) discussing a case, or evidence produced in
the case, that involves matters related to public
health or safety.

“(2) Paragraph (1) does not apply if the court has
made findings of faet that the public interest in the disclo-
sure of potential health or safety hazards is outweighed
by a specific and substantial interest in mamtaining the
confidentiality of the information.”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—

The table of sections for chapter 111 of title 28, United

*S 817 IS
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1 States Code, is amended by adding after the item relating
2 to section 1659 the following:

“1660 Restrictions on protective orders and sealing of cases and settlements ”
SEC. 3. EFFECTIVE DATE.

The amendments made by this Aet shall—

ment of this Act; and

3

4

5 (1) take effect 30 days after the date of enact-
6

7 (2) apply only to orders entered in civil actions
8

or agreements entered into on or after such date.

o
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THE FEDERAL JUDICIAL CENTER

THURGOOD MARSHALL FEDERAL JUDICIARY BUILDING
ONE COLUMBUS CIRCLEN E
WASHINGTON, DC 20002-8003

ROBERT TIMOTHY REAGAN,PhD,JD {202) 502-4097

RESEARCH DIVISION FAX (202) 502-4199
E-MAIL treagan@fjc gov

DATE: October 8, 2004
TO" Advisory Committee on Civil Rules
SUBIJECT: Summary of Sealed Settlement Agreements in Federal District Court

(Federal Judicial Center 2004)

In response to your research request, we examined 288,846 civil cases that were
filed in a sample of 52 districts. We found 1,270 cases with sealed settlement agreements
(0.44%). That is one in approximately 227 cases. In 97% of the cases with sealed
settlement agreements, the complaint is not sealed. Generally the only thing kept secret
by the sealing of the settlement agreement is the amount of settlement,

Among cases with sealed settlement agreements, almost one-quarter (22%) were
actions typically requiring court approval of settlement agreements This includes cases
involving minors or other persons requiring special protection (13%), actions under the
Fair Labor Standards Act (7%), and class actions (6%)

Sometimes the settlement agreement is not filed until one party believes it has
been breached, and then it is filed as a sealed exhibit in a motion to enforce it. In
approximately 11% of the cases with sealed settlement agreements, this was how the
agreement came to be filed. In a few additional cases, there was a motion to enforce after
the agreement was filed.

Occasionally the settlement agreement is not a sealed document fited with the
court, but a part of a sealed or partially sealed proceeding or transcript. This was true for
13% of the cases we found with sealed settlement agreements.

We did not evaluate whether the sealing of documents complied with circuit law
and local rules, but we did observe that the public record almost never included specific
findings justifying sealing

Our report is available from our Information Services Office (202-502-4153) and
on-line at www.fjc.gov under “Recent Publications.”



Sealed Settlement Agreements
in Federal District Court

Tim Reagan, Shannon Wheatman, Marie Leary, Natacha Blain,
Steve Gensler, George Cort, Dean Miletich!

Federal Judicial Center

The Judicial Conference’s Advisory Committee on Civil Rules asked
the Federal Judicial Center to conduct research on sealed settlement
agreements filed in federal district court. Although the practice of confiden-
tial settlement agreements is common, the question is how often and un-
der what circumstances are such agreements filed under seal?

Many civil cases settle before trial and defendants commonly seek
confidentiality agreements concerning the terms of settlement. Usually
such agreements are not filed. A high proportion of civil cases settle,> but a
sealed settlement agreement is filed in less than one half of one percent of
civil cases. In 97% of these cases, the complaint is not sealed.

The Law of Sealing

“It is clear that the courts of this country recognize a general right to
inspect and copy public records and documents, including judicial records
and documents.” Nixon v. Warner Communications Inc., 435 U.S. 589 (1978)
(footmote omitted). “It is uncontested, however, that the right to inspect
and copy judicial records is not absolute. Every court has supervisory
power over its own records and files, and access has been denied where
court files might have become a vehicle for improper purposes.” Id. at 598.

Accountability is a principal reason for public access. Joy v. North, 692
F.2d 880, 893 (2d Cir. 1982) (“An adjudication is a formal act of govern-
ment, the basis of which should, absent exceptional circumstances, be sub-

! We are grateful to our colleagues Pat Lombard, Angelia Levy, David Guth, Donna
Pitts-Taylor, Vashty Gobinpersad, and Estelita Huidobro for their assistance with ttus
project. We are grateful to Russell Wheeler, Jim Eaglin, Syl Sobel, Tom Willging, Molly
Treadway Johnson, and Ken Withers for advice on this report. We are especially grateful
to the clerks of court, other court staff, and archive personnel who provided us with in-
formation and helped us acquire access to court files.

2 An analysis of disposition codes for civil terminations from 1997 through 2001
showed 22% were dismissed as settled and 2% were terminated on consent judgment.
Another 10% were voluntary dismissals, and some of these probably were settled. An
additional 20% are coded as “other” dismissals.
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ject to public scrutiny.”); Jessup v. Luther, 277 F.3d 926, 928 (7th Cir. 2002)
(“the public cannot monitor judicial performance adequately if the records
of judicial proceedings are secret”); id. at 929 (“The public has an interest
in knowing what terms of settlement a federal judge would approve and
perhaps therefore nudge the parties to agree to.”); Union Oil Co. of Califor-
nia v. Leavell, 220 F.3d 562 (7th Cir. 2000) (“The political branches of gov-
ernment claim legitimacy by election, judges by reason. Any step that
withdraws an element of the judicial process from public view makes the
ensuing decision look more like fiat, which requires compelling justifica-
tion.”).

Courts of appeals have determined that the common law presumption
of access applies to documents filed with the court, although it does not
apply to documents exchanged in discovery, Federal Trade Commission v.
Standard Financial Management Corp.,, 830 F.2d 404, 408 (1st Cir. 1987);
United States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir. 1995), or to settlement
agreements not filed, Pansy v. Borough of Stroudsburg, 23 F.3d 772, 781-83
(3d Cir. 1994). Also, the presumption of public access is stronger for
documents filed in conjunction with substantive action by the court than
for documents filed as part of discovery disputes. Anderson v. Cyrovac Inc.,
805 F.2d 1, 11 (1st Cir. 1986); Leucadia Inc. v. Applied Extrusion Technologies
Inc., 998 F.2d 157, 165 (3d Cir. 1993); Foltz v. State Farm Mutual Automobile
Insurance Co., 331 F.3d 1122, 1135-36 (9th Cir. 2003); Chicago Tribute Co. v.
Bridgestonelfirestone Inc., 263 F.3d 1304, 1312 (11th Cir. 2001).

Some cases have stated explicitly that if a settlement agreement is filed
with the court for the court’s approval or interpretation, then denying the
public access to the agreement requires special circumstances. Bank of
America National Trust & Savings Association, 800 F.2d 339, 345 (3d Cir.
1986) (“Once a settlement is filed in the district court, it becomes a judicial
record, and subject to the access accorded such records.”); Herrnreiter v.
Chicago Housing Authority, 281 F.3d 634 (7th Cir. 2002) (“[Defendant’s] de-
sire to keep the amount of its payment quiet (perhaps to avoid looking
like an easy mark, and thus drawing more suits) is not nearly on a par
with national security and trade secret information. Now that the agree-
ment itself has become a subject of litigation, it must be opened to the
public just like other information ( such as wages paid to an employee, or
the price for an architect’s services) that becomes the subject of litiga-
tion.”); Brown v. Advantage Engineering Inc., 960 F.2d 1013, 1016 (11th Cir.
1992) (“It is immaterial whether the sealing of the record is an integral part
of a negotiated settlement between the parties, even if the settlement
comes with the court’s active encouragement. Once a matter is brought
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before a court for resolution, it is no longer solely the parties’ case, but
also the public’s case. Absent a showing of extraordinary circumstances
..., the court file must remain accessible to the public.”).

Many appellate opinions have stressed the importance of the court’s
stating specific reasons for sealing a filed document. In re Cendant Corp.,
260 F.3d 183, 194 (3d Cir. 2001) (“Broad allegations of harm, bereft of spe-
cific examples or articulated reasoning, are insufficient.”); Stone v. Univer-
sity of Maryland Medical System Corp., 855 F.2d 178, 182 (4th Cir. 1988) (“the
district court must provide a clear statement, supported by specific find-
ings, of its reasons for sealing any records or documents, as well as its rea-
sons for rejecting measures less drastic than sealing them”); Hagestad v.
Tragesser, 49 F.3d 1430, 1435 (9th Cir. 1995) (“because the district court
failed to articulate any reason in support of its sealing order, meaningful
appellate review is impossible”).

Only two federal district courts have local rules pertaining specifically
to sealed settlement agreements. The District of South Carolina proscribes
them, D.S.C. L.R. 5.03(C), and the Eastern District of Michigan limits how
long they may remain sealed, E.D. Mich. L.R. 5.4. Forty-nine districts
(52%) have local rules pertaining to sealed documents generally. Fourteen
districts (15%) have rules covering only administrative mechanics (e.g.,
how sealed documents are marked),® 32 districts (34%) have rules cover-
ing how long a document may remain sealed (after which it is returned to
the parties, destroyed, or unsealed),* and 12 districts (13%) have good
cause rules.’ These rules are compiled in Appendix B.

3 California Central, California Eastern, Colorado, Delaware, District of Columbia,
Georgia Southern, Indiana Southern, Montana, New Hampshire, New York Northemn,
Oklahoma Western, Rhode Island, Vermont, Wisconsin Eastern.

4+ Arizona, Califorrua Northern, Califorrna Southem, Connechcut, Flonda Southern,
Idaho, Illinois Northern, Iowa Northern and Southern, Kansas, Maryland, Michigan
Eastern, Michigan Western, Minnesota, Mississippi Northern and Southern, Missour
Eastern, New York Eastern, North Carolina Eastern, North Carohna Middle, North Caro-
lina Western, North Dakota, Chio Northern, Chio Southern, Oregon, Pennsylvania Mid-
dle, Tennessee Eastern, Texas Eastern, Texas Northern, Utah, Virginia Western, Washing-
ton Western.

5 California Northern, Illinois Northern, Maryland, Michuigan Western, Mississippt
Northern and Southern, Missoun Eastern, New York Western, Oklahoma Northern,
Tennessee Eastern, Utah, Washington Western. Note that the good cause rule for the
Western District of New York is new (May 1, 2003).
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Findings

We examined 288,846 civil cases that were filed in a sample of 52 dis-
tricts. We found 1,272 cases with sealed settlement agreements (0.44%).
That is one in approximately 227 cases.

The sealed settlement rate for individual districts ranges from consid-
erably less than the national rate to considerably more than that rate. Fig-
ure 1 shows sealed settlement rates for individual districts. Three of the
districts we studied (6%) had no sealed settlement agreements among
cases terminated in 2001 and 2002 - Indiana Northern, Towa Southern, and
South Dakota. Three districts (6%) had sealed settlement rates more than
twice the national rate — Pennsylvania Eastern (0.94%), Hawaii (2.2%), and
Puerto Rico (3.3%).6

We studied all 11 districts whose local rules require good cause to seal
a document. The rate of sealed settlement agreements in those districts
was 0.37%. The rate of sealed settlement agreements in the other districts
was somewhat higher — 0.45% — but the difference was not statistically
significant.”

Sealed settlement agreements appear in cases of many different types.
Table 1 shows nature of suit frequencies. More than half of the cases with
sealed settlement agreements are either personal injury cases (30%) or
employment cases (26%). Another fifth are either civil rights cases (10%)
or contract cases (11%). Intellectual property cases account for 11% of civil
cases with sealed settlement agreements, but the rate of sealed settlement
agreements in such cases is relatively high (1.54%). Cases identified as Fair
Labor Standards Act cases have an even higher rate of sealed settlement
agreements (2.58%), almost six times the overall average. Because the
court must approve settlement agreements in such cases, they are fre-
quently filed. They often are filed under seal to preserve confidentiality.

Sealed settlement agreements appear to be filed typically to facilitate
their enforcement. If they are filed with the court, the same judge who

¢ The high rate for Pennsylvania Eastern is due largely to a single multidistrict litiga-
tion case in that district; 79% of the cases with sealed settlement agreements that we
found in that district were in this multdistrict litigation. The sealed settlement agreement
rate in Hawaii is relatively frequent in part because the sealing of the record of successful
settlement conferences is relatively high there, approximately two-thirds of the cases we
identified as containing sealed settlement agreements i that district were so identified
for this reason. The high rate of sealed settlement agreements in Puerto Rico appears to
reflect a relatively more common practice of filing and sealing such agreements m that
district.

7p=0.63.
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heard the case can enforce the agreement without a new action being filed,
and the court can enforce the agreement with contempt powers. Often the
agreement is filed so that the court can approve it. Among cases with
sealed settlement agreements, approximately one-quarter (22%) were ac-
tions typically requiring court approval of settlement agreements — 13%
were cases involving minors or other persons requiring special protection,
7% were actions under the Fair Labor Standards Act, and 6% were class
actions.®

Table 1. Types of Cases With Sealed Settlement Agreements

Proportion
Among

Cases With Sealed

Number  gSettflement Settlement

Nature of Suit of Cases  Agreements Rate
Personal Injury 378 30% 0.82%
Personal Property 28 2% 0.64%
Real Property 7 1% 0.07%
ERISA 26 2% 0.20%
Fair Labor Standards Act 88 7% 2.58%
Other Employment/Labor 223 18% 0.75%
Other Civil Rights 125 10% 0.55%
RICO 9 1% 1.06%
Securities 11 1% 0.76%
Antitrust 10 1% 0.59%
Trademark 48 4% 1.19%
Patent 62 5% 2.17%
Copyright 29 2% 1.25%
Contract 145 11% 0.33%
Other 83 7% 0.08%
Total 1,272 100% 0.44%

Sometimes the settlement agreement is not filed until one party be-
lieves it has been breached, and then it is filed as a sealed exhibit to a mo-

8 The three individual percentages add up to more than the overall percentage, because
some cases had more than one reason for court approval of settlements. A few cases with
Fair Labor Standards Act claims had other nature of suit codes.
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tion to enforce it. In approximately 11% of the cases with sealed settlement
agreements, this was how the agreement came to be filed. In a few addi-
tional cases, there was a motion to enforce after the agreement was filed.

Occasionally the settlement agreement is not a sealed document filed
with the court but a part of a sealed or partially sealed proceeding or tran-
script. This is true for 13% of the cases we found with sealed settlement
agreements.

In 97% of the cases with sealed settlement agreements the complaint is
not sealed. Almost the only time we encountered a sealed complaint was in
cases where the entire record was sealed. (Sometimes the docket sheet was
sealed;? sometimes although the case file was sealed, the docket sheet was

® We encountered 23 cases with sealed docket sheets: Cahaba Pressure-Treated Forest
Products v OM Group (AL-N 7:97-cv-01917 filed 07/25/1997) (fraud action dismissed as
settled), Thomasson Lumber Co. v. Cahaba Pressure-Treated Forest Products (AL-N 7.98-cv-
00043 filed 01/08/1998) (contract action distrussed as settled), Pennsylvama National Mu-
tual Casualty Insurance Co. v, Cahaba Pressure-Treated Forest Products (AL-N 2:98-cv-01261
filed 05/19/1998) {insurance action dismissed as settled), Sealed Plamntiff v. Sealed Defendant
(CA-N 4:00-cv-02945 filed 08/14/2000) (Statutory action dismissed as settled), Sealed Plain-
tiff v. Sealed Defendant (CA-N 3:01-cv-01156 filed 03/21/2001) (statutory action dismissed
as settled), Sealed Plaintiff v. Sealed Defendant (CA-N 3:01-cv-02928 filed 07/27/2001) (con-
tract action dismissed as settled), Nick Chorak Mowing v. United States (DC 1:99-cv-00587
filed 03/08/1999) (contract action dismissed as settled), Engel v. Equifax Inc. (DC 1:01-cv-
00882 filed 04/17/2001) (statutory action dismissed as settled), Umited States v. Board of Re-
gents (FL-N 4:93-cv-40226 filed 06/25/1993) (statutory action dismissed as settled), Sealed
Plaintiff v. Sealed Defendant (FL-S 0:01-cv-01845 filed 05/04/2001) (commerce action re-
solved by consent judgment), Casimiro v, Allstate (HI 1:99-cv-00527 filed 07/22/1999) (in-
surance action dismissed as settled), Kessler v. American Postal (MD 8:98-cv-03547 filed
10/21/1998) (statutory action dismissed as settled), United States v, Frederick Memortal (MD
1:01-cv-02923 filed 10/02/2001) (statutory action dismissed as settled), Compaq Computer
Corp. v. S5GII Inc. (MI-W 1:02-cv-00028 filed 01/16/2002} (trademark action dismissed as
settled), Sealed Plamiiff v. Sealed Defendant (MN 0:98-cv-02428 filed 11/10/19%8) (fraud ac-
tion dismissed as settled), Sealed Plaintiff v. Sealed Defendant (MN 0:99-cv-00292 filed
02/18/1999) (fraud action dismissed as settled), Sealed Plaintiff v. Sealed Defendant (MN
0:02-cv-00369 filed 02/12/2002) (fraud action dismissed as settled), Sealed Plamntiff v. Sealed
Defendant (MN 0:02-cv-04270 filed 11/07/2002) (contract action dismissed as settled),
Sealed Plammtiff v. Sealed Defendant (MS-5 1.95-cv-00161 filed 03/23/1995) (statutory action
dismissed as settled), Compass Marine v. Lambert Fenchurch (MS-S 1:99-cv-00252 filed
04/05/1999) (fraud action dismussed as settled), Arviso v. Mission Manor Health (NM 6:02-
cv-01072 filed 08/27/2002) (statutory action dismissed as settled), Umted States v. Genesee
Valley Card (NY-W 6:97-cv-06502 filed 11/12/1997) (statutory achon dismissed as settled),
United States v. 2986 Tallman Road (NY-W 6:01-cv-06155 filed 03/23/2001) (drug-related
seizure of property case resolved by consent judgment).
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not.’?) In one additional case, all documents in the case file were sealed,
including the complaint and the settlement conference report, except for
the agreed judgment, which specified the terms of settlement.!!

We did not evaluate whether the sealing of documents complied with
circuit law and local rules, but we did observe that the public record al-
most never included specific findings justifying sealing.

Some of the cases with sealed settlement agreements are likely to be of
greater public interest than others. Table 2 lists some types of cases that
might be of special public interest and states what proportion of sealed
settlements in our study are in cases of each type. Approximately two-
fifths of the cases have at least one of the features in Table 2 that might
make them of special public interest.

Appendix C contains case descriptions showing what the public re-
cord reveals about each case. Because the complaints are almost never
sealed, the public record almost always identifies the defendants and re-
veals what the defendants are alleged to have done.

12 We encountered 15 cases with sealed case files but unsealed docket sheets: a product
liability achon brought by a minor, Farr v. Newell Rubbermaid Inc. (AL-N 5:00-cv-00997
filed 04/18/2000), an employment action against the University of Michigan where pri-
vate medical information was an issue, Baker v Bollinger (MI-E 4:00-cv-40239 filed
06/26/2000); a avil rights action by a minor against a county, M.K v. Pinnacle Programs
Inc. (MN 0:98-cv-02440 filed 11/13/1998); a wrongful death action against a aity and a rail-
road, Schlicht v. Dakota Minnesofa & Eastern R.R. Corp. (MN 0:98-cv-02059 filed
12/28/1999); a job discrimination action brought on behalf of children, Rowe v Boys and
Girls Club of America (MN 0:01-cv-202269 filed 12/10/2001); two consolidated foreclosure
actions pertarmning to gambling boat mortgages, Credit Sutsse First Boston Mortgage Capital
LLC v. Dorts (MS-N 4.99-cv-00283 filed 11/22/1999), consohdated with Credit Suisse First
Boston Mortgage Capital Inc. v. Bayou Caddy’s Jubiee Casmo (MS-N 4:99-cv-00284 filed
11/22/1999), a qui tam action under the False Claims Act against a hospital, United States
ex rel. Padda v. Jefferson Memorial Hospital (MO-E 4:00-cv-00177 filed 02/03/2000); a RICO
case by one unnamed plaintiff against three unnamed defendants, Sealed Plamntiff v. Sealed
Defendant (NY-E 9:.00-cv-04693 filed 08/11/2000); another product hability case with a m-
nor plamhff, Keyes v. Deere & Co. (PA-E 2:98-cv-00602 filed (2/06/1998); an insurance case
mvolving a workers’ compensation claim, Slater v. Liberty Mutual Insurance Co. (PA-E
2:98-cv-01711 filed 03/31/1998); a copynight case, Valitek Inc. v. Hewlett-Packard Co. (PA-E
2:99-cv-03024 filed 06/15/1999); an insurance case against a church, Jesus Christ of the Apos-
tolic Faith (PA-E 2:00-cv-03320 filed 06/29/2000); a patent case, Graham Packagmmg Co v
Mooney (PA-M 1 00-cv-02027 filed 11/20/2000); and a third product liability case with a
minor plaintiff, Angele v General Motors Corp. (PA-W 2:00-cv-00871 filed 05/04/2000).

1 This was a civil rights action for failure to prevent disclosure of plamtiff's medical
condition, Doe v. City of Tulsa (OK-N 4:00-cv-00896 filed 10/18/2000). We counted this as a
case with a sealed settlement agreement, because although the agreed judgment was not
sealed, other documents containing terms of settlement were sealed.
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Table 2. Types of Cases That Might Be Of
Special Public Interest

Type of Case Cases

Environmental 10 (1%)

Product Liability (includes cases
with other Nature of Suit codes)!2

Professional Malpractice 40  (3%)

Public Party Defendant 153 (12%})

Very Serious Injury (death or
serious permanent disability)

Sexual Abuse 31 (2%)
Any Reason 504 (40%)

258  (20%)

334 (26%)

We had access to important terms of settlement in 18% of the cases
with sealed settlement agreements. Occasionally this was because we had
access to sealed documents. Sometimes sealed documents became un-
sealed. Sometimes documents that are not sealed disclose some or all
terms of the settlement agreement. Analysis of information available in
this way confirms that settlement agreements, sealed or otherwise, gener-
ally contain four essential elements: (1) a denial of liability, (2) a release of
liability, (3) the amount of settlement, and (4) a requirement of confidenti-
ality. In unfair competition cases, especially cases involving patents, the
terms of settlement typically bind the parties to certain actions in addition
to or instead of the payment of a settlement amount. In general, however,
the only thing kept secret by the sealing of a settlement agreement is the
amount of settlement.

Conclusion

Sealed settlement agreements are rare in federal court. They occur in
less than one-half of one percent of civil cases. In 97% of these cases, the
complaint is not sealed, so the public has access to information about the
alleged wrongdoers and wrongdoings. Although the public record seldom
contains specific findings justifying the sealing of settlement agreements,

2 More than half of these cases arise from a 1998 airplane crash near Peggy’s Cove,
Nova Scoha (144 cases in the Eastern District of Pennsylvania); the 1996 crash of TWA
flight 800 taking off from Kennedy airport also accounted for a substantial fraction of
these cases (31 cases in the Southern District of New York).
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generally the only thing kept secret by the sealing is the amount of settle-
ment.
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Appendix A
Method

Districts

We looked for sealed settlement agreements in the 11 districts with lo-
cal rules requiring good cause to seal a document and a 50% random
sample of the other districts.!?

We originally designed our method so that we might include all dis-
tricts in the study, but we have studied the districts in a modified random
order, so that if we concluded the research without studying all districts,
we would have studied a random sample. Because state court practices
influence federal practice, we decided to study districts in the same state
together, and we decided the same researcher should study them. So we
listed the states (plus the District of Columbia, Guam, Puerto Rico, and the
Virgin Islands) in random order and began studying the districts in that
order.'*

We modified random selection in the following ways. We began our
research with districts in North Carolina, which is home to the subcom-
mittee’s chair (the Honorable Brent McKnight, formerly magistrate judge
for the Western District of North Carolina and now district judge there),
so that his additional knowledge about cases in his district would serve as
a check on our work. We also put at the top of the list states with districts
having local rules specifically concerning sealed settlement agreements.
The Eastern District of Michigan has a rule calling for the unsealing of set-
tlement agreements after two years. E.D. Mich. L.R. 6.4. The District of
South Carolina has a new rule proscribing the sealing of settlement
agreements. D.5.C. L.R. 5.03(C). We also put Florida at the top of the list,
because of the state’s groundbreaking Sunshine in Litigation law, Fla. Stat.
§ 69.081.

We decided the first 47 districts in the list would provide a sample of
sufficient size, taking into account an estimate that it would take ap-
proximately a year and a half to study that many districts. We determined
that our time frame would permit us to supplement the random sample
with the five otherwise unselected districts with local rules requiring good
cause to seal a document. That way our study would include all 11 dis-

13 The Western District of New York adopted a good cause rule after the cases in this
study were terminated.

14 The Northern Mariana Islands 1s not included, because its docket sheets are not
available electronically.
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tricts with good cause rules,’® permitting a rough comparison between
those districts and a sample of other districts, especially with respect to
sealed settlement rates.!

To test whether results from our modified random sample are likely
to be different from an unmodified random sample, we computed the
overall rate of sealed settlement agreements using a procedure somewhat
different from just comparing the number of sealed settlements we found
to the number of cases we examined. There are nine districts that were se-
lected first, before we starting selecting districts at random - districts in
Florida, Michigan, North Carolina, and South Carolina. We computed an
average by weighting each of these districts as 1. There are 85 other dis-
tricts. Not considering the five districts that were selected only because
they have good cause rules (California Northern, Illinois Northern, Mary-
land, Oklahoma Northern, and Utah), we selected 38 at random. So we
weighted these districts 85/38 = 2.24 in computing an average. Using this
weighting scheme, we computed a sealed settlement rate of 0.46%, which
is almost identical to the unweighted rate of 0.44%. For this reason, we de-
cided to analyze our data as if our sample were truly random.

Termination Cohort

We decided to look at cases terminated over a two-year period - cal-
endar years 2001 and 2002. Because we include all calendar months, there
are unlikely to be any hidden seasonal biases. Looking at two years of
terminations ensures that our data will not be based only on an idiosyn-
cratic year.

Finding Sealed Settlement Agreements

Our search for sealed settlement agreements was a process of step-by-
step elimination — upon closer and closer review — of cases that do not
have sealed settlement agreements.

15 California Northern, N.D. Cal. Civ. L.R. 79-5, lllinois Northern, N.D. Ill. L.R. 26.2,
Maryland, D. Md. L.R. 105.11; Michigan Western, W.D. Mich. L. Civ. R. 10.6; Mississipp1
Northern and Southern, N. & S. D. Miss. L.R. 83.6; Missouri Eastern, E.D. Mo. L.R. 83-
13.05¢{A); Oklahoma Northern, N.D. Okla. L.R. 79.1(D); Tennessee Eastern, E.D. Tenn.
L.R. 26.2; Utah, D. Utah L. Civ. R. 5-2; and Washington Western, W D. Wash, L. Civ. R 5.
The Western District of New York adopted a good cause rule after the cases in this study
were terminated, see W.D.N.Y. L.R 5.4(a) (adopted May 1, 2003).

16 Three of these additional districts — Califormma Northern, [llinois Northern, and Okla-
homa Northern - are in multidistrict states. We did not study the other districts in those
states

A-2
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We rejected the idea of looking only at cases with disposition codes of
“settled” or “consent judgment” in data reported to the Administrative
Office — that would have eliminated 37% of the cases we ultimately
found.” Even if we also looked at cases with disposition codes of “volun-
tary dismissal” and “other dismissal,” we would have eliminated 20% of
the cases we ultimately found.?®

We attempted to download all 288,846 docket sheets for cases termi-
nated in 2001 or 2002 in the study districts. We found 138 of the docket
sheets (0.05%) to be sealed. We searched each unsealed docket sheet for
the word “seal.”?® This search found “seal,” “sealed,” “unseal,” etc., in-
cluding “Seal,” “Seale,” etc. in a party name. Docket entries (and headers)
with the word “seal” in them were extracted and assembled into a text
file. If a docket sheet had the word “seal” in it, then we also searched for
the word “settle” (which found “settle,” “settled,” “settlement,” etc.), ex-
tracted docket entries with the word “settle” in them, and assembled them
into the same text file as the docket entries with the word “seal” in them.
Naturally, some docket entries had both the word “seal” and the word
“gettle” in them. In this way we examined docket entries from 15,026
cases.

We considered, but rejected, looking only at cases where a docket en-
try with the word “seal” had a date within two weeks, for example, of ei-
ther the termination date or a docket entry with the word “settle.” Had we
done this, we would have missed 8% of the cases we ultimately found.?

If “seal” and “settle” docket entries from the same case suggested that
the case might or did have a sealed settlement agreement, then we read
the entire docket sheet for that case. Sometimes, for example, a docket en-
try merely says “sealed document,” and review of other docket entries is
necessary to determine what the sealed document might be 2!

17 60% of the cases we found were coded 13 = “dismissed: settled” and 4% were coded
5 =“judgment on consent.”

18 8% of the cases we found were coded 12 = “dismissed: voluntarily” and 9% were
coded 14 = “dismissed: other.”

19 Because the Northern Dastrict of Illinois has a procedure for restricting public access
to documents without actually sealing them — although they may also be sealed — for that
district we also searched for the word “restrict.”

2 In one case the word “seal” 15 627 days from both termunahion and the word “settle”
(Franco v Saks & Co., NY-5 1:00-cv-05522 filed 07/26/2000).

2 For this project, researchers who examine docket sheets and court documents all
have law degrees — either a ].D. or an M.L.5. (master of legal studies, which typically re-
quires approximately one year of law school). Tim Reagan reviewed documents from
districts in Cahfornia, Guam, lowa, Michigan, Missouri, New Hampshire, North Caro-

A-3
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This review of 2,262 docket sheets eliminated cases with sealed docu-
ments filed only at the beginning of qui tam actions or attached only to
discovery motions, motions for summary judgment, and motions in
limine.

When we reviewed a complete docket sheet, we determined two
things. First, we determined whether the case might or did include a
sealed settlement agreement. If so, then we identified which documents in
the case file to review to learn what the case is about and to learn as much
as possible about the sealed settlement agreement. We reviewed actual
documents filed in 1,415 cases.” Generally we reviewed complaints, cross-
and counterclaims, court opinions, and documents pertaining, or possibly
pertaining, to the settlement.

We were not able to determine with very good precision whether
cases with sealed docket sheets contained sealed settlement agreements,
so we regarded cases with sealed docket sheets that were terminated by
consent judgment or settlement as containing sealed settlement agree-
ments and cases terminated otherwise as not containing sealed settlement
agreements.?

In this way we identified 1,272 cases among cases terminated over a
two-year period in 52 districts that appear to have sealed settlement
agreements.?* Table A summarizes the number of cases reviewed in each
district. Descriptions of these cases are in Appendix C.

lina, Puerto Rico, South Carolina, and Virginia; Shannon Wheatman reviewed documents
from districts in Florida, Hawaii, Indiana, Maine, Maryland, North Dakota, Pennsyl-
varua, Puerto Rico, Virginia, and Washington; Marie Leary reviewed documents from
districts in Alabama, Arizona, Delaware, Idaho, New York, and South Dakota; Natacha
Blain reviewed documents from districts in [llinois, Minnesota, Mississippi, New Mexico,
Oklahoma, Tennessee, and Utah; Steve Gensler reviewed documents from the District of
Columbia.

2 For one case in the Northern District of Illinois, most of the case file 15 lost, so our de-
cision as to the presence of a sealed settlement agreement was based on review of the
docket sheet and a one-page stipulated dismissal. An additional two case files in the
Southern District of New York are lost, so our decisions as to the presence of sealed set-
tlement agreements were based on review of the docket sheets alone.

B We were given access to 17 of these sealed docket sheets and our decision as to the
presence of a sealed settlement agreement was based on a review of the docket sheets
rather than the less precise rule of thumb.

2% This includes 23 cases {2%) with sealed docket sheets terminated either by consent
judgment or settlement, according to data reported to the Admunistrative Office

A-4
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Alabama Middle 3,237 0 80 4 3 3
Alabama Northern 7,042 745 26 24 26
Alabama Scuthern 2,015 1 78 22 9 9
Arnzona 6,604 18 347 32 21 18
Calforria Northern™ 12,140 1 635 146 82 70
Delaware 2,250 0 213 13 9 9
District of Columbia 5,368 5 469 39 35 28
Flonda Middle 13,678 17 529 103 43 36
Flonda Northern 3,045 2 160 11 5 5
Flonda Southern 15,928 16 669 260 128 111
Guam 130 0 7 3 1 i
Hawan 1,752 2 458 42 40 38
Idaho 1,350 6 440 10 5 4
Ihnois Northern™ 19,378 0 649 99 80 72
Indiana Northern 4,103 1 216 11 7 0
Indiana Southern 5,831 0 200 60 13 9
Iowa Northern 1,096 0 42 15 6 6
Towa Southern 1,976 0 69 9 0
Maine 1,070 0 141 10 2 2
Maryland™ 7,851 8 232 20 15 15
Michugan Bastern 9,561 0 351 52 19 16
Michigan Western® 2,775 2 181 13 7 B
Minnesota 4,792 13 300 31 27 27
Mississipp: Northern' 2,603 a 54 22 5 5
Mississippi Southern” 5775 11 211 38 18 14
Missoun Eastern® 4,798 0 342 53 22 20
Missour: Western 4,857 0 167 35 27 24
New Hampshire 1,157 2 83 10 4 4
New Mexico 3,084 3 86 23 19 19
New York Eastern 16,001 0 495 88 59 54
New York Northern 3,928 0 192 27 22 21
New York Southern 20,976 0 948 130 93 90
New York Western 3,000 12 106 20 12 11
North Carolina Eastern 2,308 0 143 12 3
North Carolina Middle 2,284 4] 63 10 7 6
North Carolina Western 2,203 2 101 27 14 11
North Dakota 574 0 126 8 6 5
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" Table A, Case Counts.
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\ Dustrict SE&8 &% S8F& &8¢& & Sad<
Oklahoma Northern™ 1,954 0 176 a5 15 11
Pennsylvama Eastern 19,520 0 655 208 192 183
Pennsylvarua Middle 4,678 0 520 25 12 10
Pennsylvarua Western 6,218 4] 306 44 20 16
Puerto Rico 3,562 0 223 159 120 117
South Carolina 8,126 1] 311 25 8 8
South Dakota 820 0 40 6 0 0
Tennessee Eastern” 3,128 0 249 15 11 8
Tennessee Middle 3,162 0 581 39 24 18
Tennessee Western 2,759 0 222 37 16 7
Utah’ 2,387 3 179 11 8 8
Virginua Eastern 14,448 0 330 57 47 44
Virgima Western 3,593 0 112 41 31 28
Washington Eastern 1,355 0 70 3 2 2
Washington Western® 6,116 0 741 23 16 12
Total Number of Cases 288,846 138 15,043 2,262 1,415 1,272

* Dustrict wath a local rule requinng good cause for sealing and part of the 50% random sample
** Dastrict wath a Jocal rule requinng good cause for spalutg and net part of the 50% random sample
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E-GOVERNMENT ACT RULE
The Diwrection to Prescribe A Civil Rule

Section 205 (a) of the E-Government Act of 2002, Pub.L. 107-347, 116 Stat. 2899, 2913, 44

U.S.C. 101 note, requires each district court to establish a website. Section 205(¢c)(1) provides that

the court "shall make any document that 1s filed electronically publicly available online." The court

"may convert any document that is filed in paper form to electronic form"; if converted to electronic

form, the document must be made available online. Secnon 205(c)(2) pr0v1des an exception — - a

document "shall not be made available online” 1f 1t 15 "not otherwise available to the public, such as
documents filed under seal."

Section 205(c)(3) directs adoption of implementing rules:

(A)(1) The Supreme Court shall prescribe rules, in accordance with sections 2072 and
2075 of'title 28 * * * to protect privacy and security concemns relating to electronic
filing of documents and the public availability under this subsection of documents
filed electronically

(1) Such rules shall provide to the extent practicable for uniform treatment
of privacy and security 1ssues throughout the Federal courts.

(111) Such rules shall take 1nto consideration best practices in Federal and State
courts to protect private information or otherwise maintain necessary information
securily.

{1v) Except as provided 1in clause (v), to the extent that such rules provide for
the redaction of certain categories of information in order to protect privacy and
security concerns, such rules shall provide that a party that wishes to file an otherwise
proper document containing such protected information may f{ile an unredacted
document under seal, which shall be retained by the court as part of the record, and
which, at the discretion of the court and subject to any applicable rules 1ssued n
accordance with chapter 131 of'title 28, United States Code, shall be either in lieu of,
or 1n addition to, a redacted copy n the public file.

(v) Such rules may require the use of appropnate redacted 1dentifiers in heu
of protected information described 1n Clause (1v) in any pleading, motion, or other
paper tiled with the court (except with respect to a paper that is an exhibit or other
evidentiary matter, or with respect to a reference list described in this subclause), or
in any written discovery response—

() by authonzing the filing under seal, and permitting the amendment as of
right under seal, of a reference list that—

(aa) identifies each item of unredacted protected information that the
attorney or, 1f there 1s no attorney, the party, certifies is relevant to the
case; and

(bb) specifies an appropriate redacted 1dentifier that umquely
corresponds to each item of unredacted protected information histed,
and

(1) by providing that all references 1n the case to the redacted 1dentifiers in
such reference list shall be construed, without more, to refer to the
corresponding unredacted item of protected mformation.

Civil Rules October 2004 Agenda: October 7
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Standing Committee E-Government Subcommuttee

The Standing Committee has appointed an E-Government Act Subcommittee, chaired by
Judge Sidney A. Fitzwater, to coordinate study of E-Government Act rules by the several advisory
committees. Professor Daniel J. Capra, Reporter of the Evidence Rules Commuttee, has been
designated Lead Reporter for the Subcommuttee. Professor Capra prepared a "template” rule and
Committee Note for consideration by the advisory committees. The template rule was extensively
revised after a Subcommittee meeting last June; minutes of the June meeting are attached.

Each advisory commuttee has been asked to study the revised template rule at its Autumn
2004 meeting and to suggest any desirable changes or variations. The Subcommuttee, 1n consultation
with the advisory commuttee reporters, will consider the advisory committee reactions 1n January.
The effort is designed to generate a uniform rule that may be adopted in uniform — or nearly
untform — terms for each of the Appellate, Bankruptcy, Civil, and Criminal Rules. Some variations
may prove suitable for the different circumstances faced by the different procedure systems.

Civil Rules October 2004 Agenda: October 7



Revised Privacy Template
Date: June 16, 2004.
Rule [ ] Privacy in Court Filings
(a) Limits on Disclosing Identifiers. If an electromc or paper filing made with the court

includes any of the following identifiers,' only these elements may be disclosed, unless the court
orders otherwise,’

(1) the last four digits of a person’s social security number and tax identification
number’;
(2) the initials of a minor’s name*,

(3) the year of a person’s date of birth; and

' The subcommittee rejected an option that would apply the redaction requirement only to
filings made by parties: “If a party includes any of the following identifiers in an electronic or
paper filing with the court, the party is limited to disclosing:]

? The subcommittee determined that flexibility should be added to the rule by allowing
the court to excuse the redaction requirements in a particular case

* The subcommittee determined that tax identification numbers raise the same privacy
concerns as social security numbers; for many individuals, those numbers are the same.

* The subcommittee rejected an exception to the redaction requirement for actions in
which the minor is a party; it also resolved to inquire of CACM as to how 1t determined that a
child’s name should be a protected 1dentifier.



(4) the last four digits of a financial account’ number.®

(b) Unredacted Filing Under Seal. A party that makes a redacted filing under
subdivision (a) may also file an unredacted copy under seal The unredacted copy must be
retained by the court as part of the record.’

(¢) Reference List. A filing that contains redacted 1dentifiers may be filed together with
a reference list that identifies each item of redacted information and specifies an appropriate
identifier that uniquely corresponds to each item of redacted information listed. The reference list
must be filed under seal and may be amended as of right. All references in the case to the
identifiers included in the reference list will be construed to refer to the corresponding item of
information.®

(d) Exemptions. The redaction requirement of subdivision (a) does not apply to the

* The subcommittee rejected language that would limit the protection of financial
accounts to those accounts that were personal; to active accounts; and to asset accounts. The
subcommittee concluded that the risk of identity theft was stgmficant with respect to any
financial account number available over the internet

¢ The subcommittee deleted home address as a protected identifier. It determined that a
full home address was often necessary, espectally in bankruptcy cases. The subcommittee
requests the Criminal Rules Committee to consider whether home address should be a protected
identifier in criminal cases. CACM supports the protection of home addresses in criminal cases.
The subcommittee also requests the Criminal Rules Commuittee to consider whether it is
necessary to protect home addresses in habeas cases.

’ The subcommiittee rejected the following language that was proposed by the Justice
Department:

Where a document is filed under seal solely to comply with this rule, the seal does not
prohibit the disclosure of the document to the parties, their counsel, their agents, law
enforcement officers, and triers of fact, nor the disclosure by those persons when
appropriate to the performance of their official duties.

¥ This language is intended to track proposed legislation that would amend the E-
Government Act to permait the filing of a registry list as an alternative to an unredacted document
under seal. The subcommittee directed the Lead Reporter to monitor the legislation and to make
any changes to the revised template to accord with the legislation as adopted.



following: °

(1) in a civil or criminal forfeiture proceeding, financial account numbers that
identify the property alleged to be subject to forfeiture,

(2) records of an administrative agency proceeding;

(3) official records of a state court proceeding in an action removed to federal
court; and '

(4) the records of a court or tribunal whose decision is being reviewed, if those
records were not subject to subdivision (a) of this rule when originally filed "

¢ The subcommittee requests the Criminal Rules Committee to consider the following
possible exemptions to the redaction requirement, as proposed by the Justice Department for
criminal cases.

(1) filings in any court 1n relation to a criminal matter or investigation that are
prepared before the filing of a criminal charge or that are not filed as part of any
docketed criminal case;

(2) arrest warrants;

(3) charging documents—including indictments, informations, and criminal
complaints—and affidavits filed in support of those documents;

(4) criminal case cover sheets.

The subcommittee also requests the Criminal Rules Committee to consider whether similar
exemptions are necessary for civil cases.

' The subcommittee rejected an exception for “a certified copy of a document filed with
the court.” The subcommittee determined that a redaction could be indicated on a certified copy
where necessary to protect an identifier.

' Some subcommittee members suggested that the exemption apply to “the records of a
court or tribunal whose decision is being reviewed, if those records were not subject to
subdivision (a) of this rule when originally created.”



(e) Social Security Appeals; Access to Electronic Files. In an action for benefits under
the Social Security Act,'* access to an electronic file 1s authorized as follows, unless the court
orders otherwise:

(1) the parties and their attorneys may have electronic access to any part of the case file,
including the administrative record,

(2) all other persons may have remote' electronic access only to:
(A) the docket maintained under Rule {relevant civil or appellate rule]; and

(B) an opinion, order, judgment, or other disposition of the court, but not any
other part of the case file or the administrative record."

(f) Court Orders. In addition to the redaction requirement of subdivision (a), a court
may by order limit or prohibit remote electronic access by non-parties to a document filed with
the court. The court must be satisfied that a limitation on remote electronic access is necessary to
protect against widespread disclosure of private or sensitive information that 1s not otherwise
protected under subdivision (a)."

12 The subcommittee considered whether limited public access, as provided for Social
Secunty cases, should be extended to other sets of cases, such as immigration, Black Lung, ADA
cases, etc. The subcommittee deferred to the determination of CACM, made after extensive
study, that Social Security cases are su1 generis because of the sensitive information presented
and the voluminous filings made. The Subcommittee concluded that in light of CACM’s
considered determination, the burden would be on those seeking exclusion of other sets of cases
to show that public access must be limited in order to protect privacy interests. It is possible that
such a showing will be made before or during the comment period.

'* The revised template contemplates that members of the public may obtain electronic
access at the courthouse.

'* The subcommittee rejected a sentence at the end of the subdivision that would have
provided: “The parties are not required to redact personal 1dentifiers from a transcript filed in an
action for benefits under the Social Security Act.” The subcommuittee found this language to be
unnecessary.

'5 This subdivision is referred to the Advisory Committees to determine whether it is
useful to clarify that the court may by order provide protection for information not covered by the
redaction requirement, on the ground that it is sensitive information that should not be accessible
to non-parties over the internet CACM’s position is that courts already have this power, and to



(g) Waiver of Protection of Identifiers. A party waives the protection of subdivision (a)
as to the party’s own identifier by filing that identifier without redaction.

Revised Template Committee Note

The rule is adopted in compliance with section 205(¢)(3) of the E-Government
Act of 2002, Pubhc Law 107-347. Section 205(c)(3) requires the Supreme Court to
prescribe rules “to protect privacy and security concerns relating to electronic filing of
documents and the public availability . . . of documents filed electronically.” The rule
goes further than the E-Government Act in protecting personal 1dentifiers, as it applies to
paper as well as electronic filings. Paper filings in most districts are scanned by the clerk
and made part of the electronic case file. As such they are as available to the public over
the internet as are electronic filings, and therefore raise the same privacy and security
concerns when filed with the court.

The rule is derived from and implements the policy adopted by the Judicial
Conference in September 2001 to address the privacy concerns resulting from public
access to electronic case files. See http://www.privacy.uscourts.gov/Policy.htm The
Judicial Conference policy is that documents in case files generally should be made
available electronically to the same extent they are available at the courthouse, provided
that certain “personal data identifiers” are not included in the public file.

Parties must remember that any personal information not otherwise protected by
sealing or redaction will be made available over the internet. Counsel should notify
clients of this fact so that an informed decision may be made on what information is to be
included in a document filed with the court

Subdivision (b) allows parties to file an unredacted document under seal. This
provision is derived from section 205(c}(3)(iv) of the E-Government Act. [Subdivision (¢
) allows parties to file a register of redacted information. This provision is derived from
section 205(c)(3)(iv) of the E-Government Act, as amended in 2004.]

In accordance with the E-Government Act, the rule refers to “redacted
identifiers”. The term “redacted” is intended to govern a filing that is prepared with
abbreviated identifiers in the first instance, as well as a filing in which a personal
identifier is edited after its preparation.

The clerk is not required to review documents filed with the court for compliance
with this rule. The responsibility to redact filings rests with counsel and the parties

include 1t 1n this rule would provide an open nvitation to parties to seek court orders.



Subdivision (f) provides for limited public access in Social Security cases. Under
Judicial Conference policy, Social Security cases are suz generis in the pervasiveness of
sensitive information and the volume of filings. Remote electronic access by non-parties
15 limited to the docket and the written dispositions of the court. The rule contemplates,
however, that non-parties can obtain full access to the Social Security case file at the
courthouse

Subdivision {g) allows a party to waive the protections of the rule as to its own
personal identifier by filing it 1in unredacted form. A party may wish to waive the
protection if it determines that the costs of redaction outweigh the benefits to privacy. If a
party files an unredacted 1dentifier by mistake, 1t may seek relief from the court.'®

'* The subcommittee rejected language in the Committee Note that would have provided.
“This rule does not apply to trial exhibits as they are not filed within the meaning of the rule.” It
was determined that exhibits are indeed filed in some courts, and that if exhibits are filed, they
should be treated the same as any other court filing.



ALTERNATIVE SUBDIVISION (a)

(a) Limits on Information Discloseding Identifters. If Unless the court orders otherwise, an
electronic or paper filing made—with—the—court that refers to a social security or tax

identification number, a minor's name, a person’s birth date. or a financial account may
includes any-of-the-foHowmgtdentifiers only theseelements may bedisclosedumtess-the
courtordersotherwise:

(1) the last four digits of a—person’s the social security, number-and tax
identification, or financial account number;

(2) the minor’s initials of amnor*same, and

(3) the year of aperson’sdateof birth;and




E-Government Act Template Rule
page -4-

Rule 11(b)(1) states that an attorney or party presenting a paper to the court certifies that it
is not presented for any improper purpose. If it is desirable to use Rule 11 or any other rule of
procedure to reach liability for such acts as purposefully filing a defamatory pieading, the present
language seems adequate. The determination whether to bend Rule 11 to this purpose at all will be
difficult — it at least approaches substantive questions of defamation hability, the nght to petition
courts, and privilege. It would not be wise to take on these issues by amending Rule 11, unless it
be to disclaim any attempt to answer them.

Rule 12(f). The agenda includes a pending question addressed to the effect of a Rule 12(f) order to
strike "from any pleading any insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter.” s the stricken matenial physically or electronically expunged? Oris it preserved
to maintain a complete record, for purposes of appeal or otherwise, but sealed? Electronic access
to court files may make this question more urgent, but there 1s no apparent change in the principles
that will guide the answer.

Rule 12(f) could be amended to refer directly to an order to strike information that violates
Rule "5.2." Authority to strike seems sufficiently supported, however, both by present Rule 12(f)
and by the imphcations of Rule "5.2."

Rule 16. Rule 16(b) or (¢} might be amended to include scheduling-order directions or pretnal-
conference discussion of electronic-filing issues. The most apparent subjects would be limiting
filing requirements or permitting filing under seal. Care would need to be taken to avoid interference
with the purposes of the E-Government Act. But there may be an advantage, particularly in early
years, from assuring that parties and court think of the privacy and security issues that may arise from
electronic access.

Rule 26 or Other Discovery. Rule 5{d) linuts on filing discovery materials are noted above. It 1s
conceivable that a reminder of E-Government Act access — and the need to redact filed documents
to comply with Rule "5.2" — should be added somewhere 1n the discovery rules as well.

The protective-order provisions of Rule 26(c) do not seem to need amendment. They provide
ample authority to respond on a case-specific basis "to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense * * *."

Rule 56. Summary-judgment affidavits are among the papers covered by Rule "5.2." It would be
possible to add a cross-reference to Rule 56.

Rule 80{c). Rule 80(c) — inevitably part of the future project to reconcile the Civil Rules with the
Evidence Rules — states that whenever stenographically reported testimony 1s admissible in
evidence at a later trial, it may be proved by the transcnipt. Although the proof might include filing,
and a corresponding need to redact under Rule "5.2," there 15 no apparent need to amend Rule 80(c)
to refer back to Rule "5.2."
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Minutes of the meeting of June 16, 2004
Washington D.C.

The E-Government Subcommuttee (the *Subcommuittee”™) met on June 16, 2004, at
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Welcome and Introduction

Judge Fitzwater extended a welcome to the Subcommuttee and thanked all
attendance for coming. Those attending the meeting introduced themselves.

Business of the Subcommittee Meeting

Judge Fitzwater briefly reviewed the activities of the Subcommuttee since 1ts
previous meeting n January 2004. Judge Fitzwater explamed that Professor Capra
provided a draft template rule to each of the appropnate Advisory Committees. The
Advisory Committees raised questions and comments regarding the template rule, as
have outside groups such as the Department of Justice (“DOJ”). Judge Fitzwater
explamed that the goal of the meeting is to revise the template rule in hght of these
questions and comments and to distribute the revised template rule to the Advisory
Commuttees. He further noted that members of the Committtee on Court Administration
and Case Management (“CACM”) were unable to attend today’s meeting. However,
CACM supplied a letter with comments and concerns regarding the revised template that
would be referred to and addressed during the meeting. In addition, the Subcommuttee
mntends for CACM to review the revised template adopted at this meeting 1n order to
1dentify any additional concerns.

Professor Capra explained that some changes had been made to the template by
common consent. However, he planned to review these changes to confirm the
Subcommuttee’s approval. The changes include: (1) deletion of the Judicial Conference
standards from the Commuttee Note; (11) deletion of home address from the template list
of 1dentifiers (the Crimunal Commuttee should still consider this identifier for its E-
Government Rule); (1) addition of social secunty cases as a category of cases exempt
from electronic filing; and (1v) general shortening of the Commuttee Note.

Professor Cooper asked how home addresses 1n habeas cases should be treated.
The Subcommuttee discussed this 1ssue and decided to refer the question to the Crimunal
Rules Commuttee for further review. Finally, the members of the Subcommuttee
unanmimously approved the changes proposed by Professor Capra.

Review of Drafting Options

Lirmits on Disclosing Identifiers Professor Capra discussed whether the proposed
rule should be limited 1n application to parties or expanded to cover all electronic filings.
CACM prefers the latter approach. The Subcommuttee unanimously agreed that the rule
should cover electronic filings by both parties and non-parties.

The Subcommuttee further discussed this section of the template rule. Judge
Swain explained that 1n bankruptcy cases, certain statutes require the mclusion of some of
the information hsted for redaction in the template rule. She requested that the proposed
rule be “subject to existing statute(s), as directed by the court.” The Subcommuttee
discussed whether the E-Government Act of 2002 (“E-Government Act”) preempts those
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statutes. Judge Hinkle suggested that adding language such as “unless the court orders
otherwise” to section (a) may be appropriate since Judge Swain’s comment 18 not
necessarily solely a bankruptcy issue. He explained that the rule 18 currently written 1n a
definitive way, and the Subcommuttee may want to provade the court with discretion to
suspend redaction 1n certain cases. The Subcommuttee discussed and debated the merits
of this proposal. The following language was proposed and unammously approved:

“(a) Limits on Disclosing Identifiers. If an electronic or paper filing made
with the court includes any of the following identifiers, only these
elements may be disclosed, unless the court orders otherwise”

Delineated Identifiers. Professor Capra explamned that some of the Advisory
Commuttees have questioned whether to redact the name of a munor 1n every case, using
only the minor’s mitials as an identifier. Professor Cooper questioned how parties will
know who 1s suing them when an action 18 brought on behalf of a child, creating a
practical notice problem. Judge Small explaned that the abbreviations mught create a
problem 1n the bankruptcy setting as well. Professor Capra pointed out that as the revised
rule stands, the court would have discretion to permit the filing of the full minor’s name
if appropriate. Judge Fitzwater asked why CACM takes the position that minor’s names
should be abbreviated 1n every case. CACM’s reasoning was not clear on this 1ssue from
its correspondence Judge Fitzwater suggested leaving the identifier 1n the rule, subject
to CACM'’s response regarding their reasoning for including it. Further, Judge Fitzwater
suggested that the Subcommuttee could make clear that 1t neither supported nor opposed
the 1nclusion of this particular identifier such that the Advisory Commuttees could make
their own determination on the 1ssue. Judge Fitzwater’s proposal was unammously
approved.

Professor Capra reviewed the questton of whether financial account numbers
should be listed 1n section (a) of the rule. Specifically, since there 1s a requirement to
truncate social secunty numbers, should tax identification numbers be subject to the same
requirement. Ms. Shapiro explamned that she believed the rule was aimed at protecting
personal privacy, and not necessarily at the privacy of corporations or other entities. The
DOJ requested that this point be clanfied since 1t 1s concerned about how the rule will
affect 1ts ability to prosecute fraud (and other) cases involving corporate entities. The
Subcommuttee requested specific examples of how truncating tax identification numbers
would negatively affect the DOJ’s abihity to prosecute cases. Ms. Shapiro agreed to
follow up on that question. Professor Capra proposed approving the addition of tax
1dentification numbers to the list of 1dentifiers. The proposal was unanimously approved.

Unredacted Iiling Under Seal. Professor Capra explained that the E-Government
Act allows for unredacted documents to be filed under seal. Further, under the E-
Government Act, courts can sull require that a redacted copy be filed publicly. Professor
Cooper optned that the tone of the rule as currently drafted suggests that filing a sealed
copy can be done as a matter of course, and does not clearly communicate that a redacted
filing may also be required. He suggested draftung the rule to state that a party that does
file a redacted copy may also file an unredacted copy under seal. The Subcommuttee




discussed this proposal, including a discussion of how to practically seal the documents
(e.g., by court order). The Subcommuttee also discussed the current legislative proposal
under consideration by Congress that allows for a redacted document to be filed publicly
along with a sealed list of the redacted personal identifies. Professor Capra explamned
that he believed this legislation would create a third option under the proposed rule.
Following this discussion, Professor Capra proposed the following language for section

(b)

“(b) Unredacted Filing Under Seal. A party that makes a redacted filing
under subdivision (a) may also file an unredacted copy under seal. The
unredacted copy must be retained by the court as part of the record.”

The proposal was unamimously approved. The Subcommuttee asked for the DOJ to
provide further information regarding its proposal that the rule specifically allow for
copies of the sealed documents to be served on parties and their lawyers without violating
this provision. Also, the Subcommittee agreed to advise the Advisory Committees to
consider addressing sealing mechanics 1n their respective rules.

Reference List for Redacted Filings. Professor Capra explained that the proposed
language for this provision reflects the amendment that 1s currently being considered by
Congress. The provision basically provides that a reference list of the redacted
mformation 1n a filing can be filed under seal Ms. Shapiro questioned whether the
reference list would cause authenticity problems at later stages of a case. Professor Capra
pointed out that the Subcommuttee has to follow the statutory language, which does not
address Ms. Shapiro’s concerns as of now. Judge Levi inquired about the language
providing for amendment of the reference list “as of rnight” and questioned whether the
opposing party could challenge that amendment Judge Sheindlin thought the language
was mtended to cover the filing of additional information as a matter of course, and not
as a way to add additional claims. Judge Fitzwater suggested that the Civil Rules
Commuttee consider clarfying that point in the Commuttee Note to its rule. After
discussion, the following language was proposed, subject to any additional changes in the
legislation:

“(c) Reference List. A filing that contains redacted 1dentifiers may be filed
together with a reference list that identifies each item of redacted
mformation and specifies an appropriate 1dentifier that umgquely
corresponds to each item of redacted information hsted. The reference list
must be filed under seal and may be amended as of nght. All references 1n
the case to the 1dentifiers included in the reference hist will be construed to
refer to the corresponding 1item of information ”

The Subcommutiee approved this language unammously and requested that Professor
Capra make any changes necessary once the final legislation passes. Any revision will be
circulated to the Subcommuttee for a vote via e-mal or conference call.



Exemption Options. Professor Capra explammed that there maght be certain
categories or types of documents that should be exempted from the redaction
requirements of the rule. For example, some have argued that arrest warrants should not
be redacted since they may be created before the case file even exists and redacting them
later could prove burdensome. The Subcommittee discussed the proposed options.

The first proposal included four related documents that arise in a criminal context
(crnminal documents prepared before filing a criminal charge, arrest warrants, charging
documents, and criminal case cover sheets). The Subcommttee discussed this category
of documents at length and decided to eliminate them from the template rule. However,
the Subcommittee advised the Criminal Rules Commuttee that it should consider
including these documents 1n the list of exemptions for its specific E-Government Rule.
The Subcommuttee also agreed to ask CACM for 1ts opimion on this category of
documents. Finally, Professor Cooper requested that the Criminal Rules Commuttee also
consider whether the Civil Rules Commuttee should worry about this category of
documents 1n the civil context. The Subcommittee unanimously agreed to refer these
1ssues to the Criminal Rules Commuttee for 1ts constderation.

Next, the Subcommittee considered whether to exempt financial account numbers
from redaction when those numbers are the subject of a civil or criminal forfeiture. The
Subcommuttee agreed that this category should be exempted from redaction and the
following language was proposed and unantmously approved:

“(d) Exemptions. The redaction requirement of subdivision (a) does not
apply to the following: (1) in a civil or criminal forfeiture proceeding,
financial account numbers that 1dentify the property alleged to be subject
to forfeiture.”

The next proposal would exempt administrative records. CACM asked that this
exemption not be expanded beyond social secunity cases, which it had specifically
recommended for exemption. CACM did not wish the exemption to apply to other
admimistrative records because they were concerned such an exemption would nvite
abuse. However, the Subcommuttee expressed concern regarding the size of these types
of records and the cost associated with redacting information for filing. The
Subcommuttee further discussed how to define administrative records 1n a way that would
capture all areas of concern (for example, ERISA cases will often include a record from
an adrmmstrative agency, but no direct appeal of an administrative agency decision)
Judge Fitzwater proposed that the Subcommuttee start with a narrow definition and let
CACM and the DOJ comment as appropniate  He proposed the following language,
which was unanimously approved

“(d) Exemptions. The redaction requirement of subdivision (a) does not
apply to the following. (2) records of an administrative agency
proceeding.”



Next, Professor Capra discussed exempting state court records in an action
removed to federal court. Judge Hinkle asked what would happen 1f a minor’s name was
included 1n state court documents filed 1in a removed abuse case. Judge Fitzwater
explamed that a party could still move to seal those records in that situation The
Subcommuttee discussed this option. Judge Fitzwater proposed the following language,
which was approved by all members of the Subcommuttee with the exception of Judge
Hinkle:

“(d) Exemptions. The redaction requirement of subdiviston (a) does not
apply to the following: (3) official records of a state court proceeding 1n an
action removed to federal court.”

Professor Capra then asked the Subcommuttee whether certified copies of
documents should also be exempt. Judge Rosenthal suggested that this could be
problematic since, for example, one may file a certified copy of his or her social security
card. Judge Swain stated that she thought this category was too broad. Ms. Shapiro
expressed concemn that if a certified document, which by its nature has a certain legal
status, 1s redacted, the legal status of that document once filed would be questioned.
Judge Hinkle explained that the document could sull be filed under seal without
redaction. A proposal was made to delete any exemption for certified copies of
documents filed with the court. This proposal was unamimously approved.

Next, Professor Capra discussed exemption of pre-existing court records from the
redaction requirement. He explained that CACM’s position was that this exception
should only apply to bankruptcy. Judge Swain asked what the term pre-existing was
meant to encompass -- documents filed before the E-Government Rule is effective or any
document where the party did not comply with the E-Government Rule. Judge Fitzwater
asked why this category had been proposed. Ms. Shapiro provided an example of records
on appeal that the parties would not want to go back and redact (such as INS cases). The
Subcommuttee discussed whether this would be a category tnggered by the timing or by
the type of case and case history. The Subcommittee further discussed whether the other
categones listed already covered the examples being discussed. After extensive
discussion, Judge Fitzwater suggested that this category be mcluded conceptually so that
the Advisory Commttees can flush 1t out with the assistance of CACM and the DOJ.
The Subcommuttee agreed and the following proposal was unanimously approved:

“(d) Exemptions. The redaction requirement of subdivision (a) does not
apply to the following: (4) the records of a court or tribunal whose
decision 1s being reviewed, 1f those records were not subject to subdivision
(a) of this rule when onginally filed [created].”

Social Secunty Appeals; Access to Electronic Files. This section hmits remote
electronic access to social security cases to the parties only. Professor Capra inquired as
to whether the imitation for access to social secunty cases should be expanded to other
catecgones of cases (such as medical malpractice cases). The limutation of access to social
secunty files had been developed by CACM and approved by the Judicial Conference




Ms. Shapiro explained that immigration or black lung cases present many of the same
privacy concems as social security cases. However, the point was made that any number
of specific cases are analogous to social secunty cases such that the exception itself could
become much too broad. Mr. Deyling explamed that his understanding of CACM’s
position what that 1t understood that other categories similar to social security cases exist,
but that 1t drew the line at social security cases because of the volume of the cases and
amount of personal information contained 1n those cases The Subcommittee members
questioned what sensitive documents typically filed 1n social secunty cases would also be
found in other types of cases. In other words, the members of the Subcommittee
wondered what primanly motivated the inclusion of social securnity cases 1n this section.
Judge Fitzwater asked whether the DOJ could conduct a study to determine empirically
what other categories of cases might be included with social security cases. The DOJ
agreed to submit its views and results of its research by mud-September. In the
meantime, Judge Fitzwater suggested that only social security cases be included in this
section The Subcommuttee unanimously agreed to this approach.

Professor Capra explained that this section also provided that remote electronic
access to social security cases would be limited to the parties, but that at the actual
courthouse, any member of the public could access the physical or electronic file. The
motivation for this proposal 1s that the E-Government Act should not limit access at the
courthouse Judge Scheindlin expressed concern that electronic access, even tf at the
courthouse, would give database companies even more access and that items may still get
posted on the internet because of this access. Professor Morns explained that these
companies were actually less likely use electronic access at the courthouse because they
could not transfer the electronic files easily. In other words, they would still bave to print
out the documents (at $0.50/page) and scan them. However, Judge Fitzwater pointed out
that PACER and the associated fees may not always be 1n place, making all of the files
much more accessible than they are today. Following discussion, Professor Capra
proposed the following language, which was approved by all members of the
Subcommittee with the exception of Judge Scheindhn:

"(2) all other persons may have remote electronic access only to: (A) the
docket maintained under Rule [relevant civil or appellate rule); and (B) an
opinton, order, judgment, or other disposition of the court, but not any
other part of the case file or the admimstrative record.”

Professor Schiltz also requested that Professor Capra draft Committee Note language to
clanfy the distinction between remote electronic access and courthouse electronic access.

Waiver of Idenuifier Protection. Professor Capra explained that CACM was
opposed to allowing parties to forfeit the protection of their identifiers as provided by the
proposed rule. Professor Capra inquired whether the Subcommuttee believed that such a
warver should still be included. Professor Schiltz stated that 1f a party does not want to
pay 1ts attormeys to redact, that party should not be forced to do so. Further, if a party
makes that choice, other parties should not be required to redact those same 1dentifiers.
The Subcommuttee agreed with Professor Schiltz and discussed how the waiver should be




drafted. Proposals 1ncluded serving a notice of waiver on other parties to the action or
providing for a de facto waiver if 1dentuifiers are disclosed i a filing. Ms. Shapiro
expressed concern about the latter proposal because pro se parties could mistakenly file
personal 1dentifiers without intending to forfeit the protection. Judge Hinkle stated that
he understood Ms. Shapiro’s concern, but the reality 1s that once the 1dentifier 1s filed, 1t
1s public so other parties should not be forced to redact the information in their filings.
The Subcommttee agreed that this was a policy decision. After additional discussion,
Professor Capra suggested the following language, which was unanimously approved:

“(g) Waiver of Protection of Identifiers. A party waives the protection of
subdivision (a) as to the party’s own identifier by filing that identifier
without redaction.”

Judge Rosenthal requested that the Commuttee Note clarify that a party may seek relief
for improvident disclosure.

Commuttee Note. Professor Capra explained that the DOJ requested that a
sentence warning parties against filing “other sensitive information” be deleted because 1t
was too vague. The Subcommittee unanimously agreed to delete this sentence.

Miscellaneous Issues. The Subcommittee next discussed whether trial exhibits
should be explicitly excluded from the proposed rule. Some argue that tnal exhibits are
not “filed” with the court and, therefore, not subject to the rule The members of the
Subcommuttee discussed whether exhibits were considered part of a case file or not.
Professor Capra proposed that the rule not reference trial exhits at all -- 1f the exhibits
are filed with the court, then they should be redacted and 1f they are not filed, then they
are not public and not subject to the rule. The Subcommuttee agreed. Judge Levi
suggested that the Civil Rules Committee may still want to revisit this 1ssue

Professor Capra asked whether employer 1dentification numbers (“EIN") should
be mcluded as 1dentifiers to be redacted. The Subcommuitiee discussed whether an EIN
raised the same privacy nsks as social security or tax i1dentification numbers Professor
Morris explained that the EIN was solely used to file taxes and did not present the same
privacy concerns. The Subcommuttee agreed and decided not to include EIN’s 1n the list
of redacted 1dentifiers.

Next, Professor Capra asked whether a section clanfying the application of judge
discretion outside of the new rule should be included. He explained that CACM opposed
including any such language. CACM believed that judges mamntain the discretion
articulated, but to state 1t 1n the rule would only invite abuse by parties secking court
order under that sectton. The Subcommittee discussed the proposed language A
proposal was made to keep the current language 1n the rule and invite the Advisory
Committees to consider the proposal without any Subcommuttee recommendation on
whether the language should be included. The Subcommttee unamimously agreed and
the following language was retained 1n the rule for Advisory Commuttee consideration-



“(f) Court Orders. In addition to the redaction requirement of subdivision
(a), a court may by order limit or prohibit remote electronic access by non-
parties to a document filed with the court. The court must be satisfied that
a llmitation on remote electronic access 1s necessary to protect against
widespread disclosure of private or sensitive information that 1s not
otherwise protected under subdivision (a).”

Conclusion of Meeting

Judge Fitzwater thanked the members of the Subcomnuttee for their mput and
thought on these matters. He gave special thanks to the members of CACM, attorneys 1n
attendance from the DOJ, and other attendees for their input. He reviewed the plan of
action for the Subcommittee and adjourned the meeting at 6:15 p.m

Respectfully submutted,

Brooke D Coleman, Esq.









PUBLIC LAW 107-347—DEC. 17 2002 116 STAT. 2899

Public Law 107-347
107th Congress
An Act

To enhance the management and promotion of electronmic Government services and
processes by establishing a Federal Chief Information Officer within the Office Dec 17, 2002
of Management and Budget, and by estabhishing a broad framework of measures ~— [HR 2458]
that require using Internet-based information technology to enhance citizen access
to Government information and services, and for other purposes

Be 1t enacted by the Senate and House of Representatives of
the Untted States of America in Congress assembled, E-Government

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. Act of 2002

(a) SHORT TITLE —This Act may be cited as the “E-Government 44 USC 101 note
Act of 20027,

(b) TABLE OF CONTENTS.—The table of contents for this Act
15 as follows:

Sec 1 Short title; table of contents
Sec 2 Findings and purposes

TITLE I—OFFICE OF MANAGEMENT AND BUDGET ELECTRONIC
GOVERNMENT SERVICES

Sec 101 Management and promotion of electromc government services
Sec 102 Conforming amendments

TITLE II—FEDERAL MANAGEMENT AND PROMOTION OF ELECTRONIC
GOVERNMENT SERVICES

Sec 201 Defimtions

Sec 202 Federal agency responsihities

Sec 203 Compatimbity of executive agency methods for use and acceptance of elec-
tronic signatures

Sec 204 Federal Internet portal

Sec 205 Federal courts

Sec 206 Regulatory agencies

Sec 207 Accessibility, usabihty, and preservation of government information

Sec 208 Pnyvacy provisions

Sec 209 Federal information technology workforce development

Sec 210 Share-in-savings imbatives

Sec 211 Authonzation for acqusition of infermation technology by State and local
governments through Federal supply schedules

Sec 212 Integrated reporting study and ptlot projects

Sec 213 Commumty technology centers

Sec 214 Ephancing ¢nimis management through advanced mformation technology

Sec 215 Ihsparnities in access to the Internet

Sec 216 Common protocols for geographic information systems

TITLE HI--INFORMATION SECURITY

Sec 301 Information security

Sec 302 Management of information technelo,

Sec 303 Natwonal Institute of Standards and Technology
Sec 304 Information Security and Prnivacy Advisory Board
Sec 305 Technical and conforming amendments

TITLE IV—AUTHORIZATION OF APPROFPRIATIONS AND EFFECTIVE DATES
Sec 401 Authortzation of appropriations
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(d) AUTHORIZATION OF APPROPRIATIONS —There are authorized
to be appropnated to the General Services Admimstration, to ensure
the development and operation of a Federal bridge certification
authority for digital signature compatibihity, and for other activities
consistent with this section, $8,000,000 or such sums as are nec-
essary in fiscal year 2003, and such sums as are necessary for
each fiscal year thereafter

SEC. 204. FEDERAL INTERNET PORTAL. 44 USC 3501

(a) IN GENERAL.— note
(1) PuBLiC ACCESS.—The Director shall work with the
Admnistrator of the General Services Administration and other
agencies to maintain and promote an integrated Internet-based
system of prowniding the public with access to Government
information and services
(2) CRITERIA —To the extent practicable, the integrated
system shall be designed and operated according to the fol-
lowing crniterna
(A) The provision of Internet-based Government
information and services directed to key groups, including
citizens, business, and other governments, and integrated
according to function or topic rather than separated
according to the boundaries of agency jurisdiction
(B) An ongoing effort to ensure that Internet-based
Government services relevant to a given citizen activity
are available from a single point
(C) Access to Federal Government information and
services consolidated, as appropriate, with Internet-based
information and services provided by State, local, and trbal
governments
(D) Access to Federal Government information held
by 1 or more agencies shall be made available in a manner
that protects privacy, consistent with law
(b) AUTHORIZATION OF APPROPRIATIONS —There are authorized
to be appropriated to the General Services Admmmstration
$15,000,000 for the maintenance, improvement, and promotion of
the integrated Internet-based system for fiscal year 2003, and such
sums as are necessary for fiscal years 2004 through 2007

SEC. 205. FEDERAL COURTS. 44 USG 3501

(a) INDIVIDUAL CoURT WEBSITES —The Chief Justice of the note
United States, the chief judge of each aircmit and district and
of the Court of Federal Claims, and the chef bankruptey judge
of each district shall cause to be established and mantained, for
the court of which the judge 1s chief justice or judge, a website
that contains the following information or hnks to websites with
the following information

(1) Location and contact mmformation for the courthouse,
mncluding the telephone numbers and contact names for the
clerk’s office and justices’ or judges’ chambers.

(2) Loeal rules and standing or general orders of the court.

(3) Individual rules, 1f in existence, of each justice or judge
m that court

(4) Access to docket infermation for each case

(5) Access to the substance of all written opinions issued
by the court, regardless of whether such opimions are to be

Fubhshed in the official court reporter, in a text searchable

ormat.
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(6) Access to documents filed wath the courthouse in elec-
tronic form, to the extent provided under subsection (c)

(7) Any other nformation (including forms in a format
that can be downloaded) that the court determines useful to
the pubhc,

{b) MAINTENANCE OF DATA ONLINE.—

(1) UPDATE OF INFORMATION —The information and rules
on each website shall be updated regularly and kept reasonably
current

(2) CLOSED cASES —Electronic files and docket information
for cases closed for more than 1 year are not required to
be made available online, except all written opinions with a
date of 1ssuance after the effective date of this section shall
remain available online
(¢} ELECTRONIC FILINGS —

(1) IN GENERAL—Except as provided under paragraph (2)
or in the rules prescribed under paragraph (3), each court
shall make any document that is filed electronically pubhcly
available online. A court may convert any document that is
filed in paper form to electronic form To the extent such
conversions are made, all such electronic versions of the docu-
ment shall be made available online

(2) EXCEPTIONS —Documents that are filed that are not
otherwise available to the public, such as documents filed under
seal, shall not be made available online

{3) PRIVACY AND SECURITY CONCERNS.—(A)(i) The Supreme
Court shall preseribe rules, in accordance with sections 2072
and 2075 of title 28, United States Code, to protect privacy
and security concerns relating to electrome filing of documents
and the public availlabihity under this subsection of documents
filed electronically.

(11} Such rules shall provide to the extent practicable for
unuform treatment of privacy and secunty issues throughout
the Federal courts

(1) Such rules shall take into consideration best practices
in Federal and State courts to protect private information or
otherwise maintain necessary mnformation secunty

(iv} To the extent that such rules provide for the redaction
of certain categories of information in order to protect privacy
and security concerns, such rules shall provide that a party
that wishes to file an otherwise proper document containing
such information may file an unredacted document under seal,
which shall be retained by the court as part of the record,
and which, at the discretion of the court and subject to any
applicable rules 1ssued 1n accordance with chapter 131 of title
28, United States Code, shall be either in heu of, or 1n addition,
to, a redacted copy in the public file

(B)(1) Subject to clause {n), the Judicial Conference of the
United States may issue interim rules, and interpretive state-
ments relating to the application of such rules, which conform
to the requirements of this paragraph and which shall cease
to have effect upon the effective date of the rules required
under subparagraph (A).

(1) Pending 13suance of the rules required under subpara-
aph (A), any rule or order of any court, or of the Judicial
onference, providing for the redaction of certain categories

of informaton 1n order to protect privacy and secunty concerns



PUBLIC LAW 107-347—DEC. 17 2002 116 STAT. 2915

ansing from electrome filing shall comply with, and be con-

strued 1n conformity with, subparagraph (A)(iv)

(C) Not later than 1 year after the rules prescribed under Deadlines
subparagraph (A) take effect, and every 2 years thereafter, Reports
the Jud1c1a{) Conference shall submit to Congress a report on
the adequacy of those rules to protect privacy and security.
{d) DockETS WITH LINKS TO DOCUMENTS —The Judicial Con-

ference of the United States shall explore the feasibility of tech-
nology to post online dockets with links allowing all filings,
decisions, and rulings in each case to be obtained from the docket
sheet of that case.

{e} Cost oF PROVIDING ELECTRONIC DOCKETING INFORMA-
TION.—Section 303(a) of the Judiciary Appropriations Act, 1992
(28 U.S C. 1913 note) 1s amended in the first sentence by striking
“gshall hereafter” and inserting “may, only to the extent necessary,”.

(fi TIME REQUIREMENTS —Not later than 2 years after the Deadlines
effective date of this title, the websites under subsection (a) shall
be established, except that access to documents filed in electronic
form shall be established not later than 4 years after that effective
date

(g) DEFERRAL —

{1) IN GENERAL —

(A} ELECTION —

(1) NoTiFicaTiON —The Chief Justice of the United

States, a chief judge, or chief bankruptcy judge may

submit a notification to the Administrative Office of

the United States Courts to defer compliance with
any requirement of this section with respect to the

Supreme Court, a court of appeals, district, or the

bankruptey court of a district

(1i) CONTENTS —A notification submitted under
this subparagraph shall state—
(I} the reasons for the deferral; and
(IT) the online methods, if any, or any alter-
native methods, such court or distriet is using
to provide greater public access to imformation.

{B) EXCEPTION —To the extent that the Supreme
Court, a court of appeals, district, or bankruptcy court
of a district maintains a website under subsection (a),
the Supreme Court or that court of appeals or distrnct
shall comply with subsection (b)(1)

(2) REPORT —Not later than 1 year after the effective date Deadline
of this title, and every year thereafter, the Judicial Conference
of the United States shall submit a report to the Commauttees
on Governmental Affairs and the Judiciary of the Senate and
the Commttees on Government Reform and the Judiciary of
the House of Representatives that—

(A) containg all notifications submitted to the Adminis-
trative Office of the Umited States Courts under this sub-
section; and

(B) summarizes and evaluates all notifications.

SEC. 206. REGULATORY AGENCIES, 44 USC 3501

(a) PurposiEs —The purposes of this section are to— note
(1) improve performance 1mn the develecpment and i1ssuance

of agency regulations by using information technology to

mcerease access, accountability, and transparency, and
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AN ACT

To amend the E-Government Act of 2002 with respect to
rulemaking authority of the Judicial Conference.

1 Be 1t enacted by the Senate and House of Representa-

2 twes of the Umited States of Amertca v Congress assembled,
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2
SECTION 1. RULEMAKING AUTHORITY OF JUDICIAL CON-

FERENCE.,
Section 205(¢) of the E-Government Act of 2002
(Public Law 107-347, 44 U 8.C. 3501 note} is amended

by striking paragraph (3) and mserting the following.
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“(3)} PRIVACY AND SECURITY CONCERNS.—

“(A)(1) The Supreme Court shall preseribe
rules, in accordance with sections 2072 and
2075 of title 28, Umted States Code, to proteet
privacy and sccurity concerns rclating to clee-
tronic filing of documents and the public avail-
abilitv under this subsection of documents tiled
electronically or converted to electronic form

“i1) Such rules shall provide to the extent
practicable for unniform treatment of privacy
and security issues throughout the Federal
courts.

“¢in) Such rules shall take mto consider-
ation best practices m Federal and State eourts
to protect private nformation or otherwise
maintain neeessary mformation sceurity.
the extent that such rules prownide for the redac-
tion of certamn categories of mformation in
order to protect privacy and security concerns,

such rules shall provide that a party that wish-

«HR 1303 EH
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es to file an otherwise proper document con-
tamning such protceeted information may file an
unredacted document under scal, which shall be
retained by the court as part of the record, and
which, at the diseretion of the court and subject
to any applicable rules issned m accordance
with chapter 131 of title 28, Umted States
Code, shall be either i lieu of, or in addition
to, a redacted copy in the public file.

““(v) Such rules may require the use of ap-
propriate redacted identifiers in licu of pro-
tected information described i clause (1v) m
any pleading, motion, or other paper filed with
the court (exceept with respeet to a paper that
i1s an cxhibit. or other evidentiary matter, or
with respect to a reference list desembed in this
subclause), or i any written discovery
response—

“(I) by authonzing the filing under
seal, and permitting the amendment as of
right under seal, of a reference st that—

“(aa) 1dentifies cach 1tem of
unredacted protected mformation that

the attorney or, 1f there is no attor-

«HR 1303 EH
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ney, the party, certifics 1s relevant to
the case, and

“(bb) speeifies an appropriate re-
dacted 1identifier that umquely cor-
responds to each item of unredacted
protected information listed; and
“(IT) by providing that all references

1n the case to the redacted identifiers in
such refercnee hst shall be construed, with-
out more, to reter to the corresponding
unredacted 1tem of protected information.

“(B)(1) Suhject to clause (1), the Judicial
Conference of the United States may issue in-
terim rules, and interpretive statements relating
to the application of such rules, which conform
to the requirements of this paragraph and
which shall cease to have effect upon the cffec-
tive date of the rules required under subpara-
graph (A).

“(11) Pending 1ssuance of the rules required
under subparagraph (A), any rule or order of
any court, or of the Judicial Conference, pro-
viding for the redaction of certain categores of
information 1n order to protect privacy and se-

curity concerns arising from eleetronie tiling or

+HR 1303 EH
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clectromie conversion shall comply with, and be
construed in  eonformity with, subparagraph
{A)(w)

“(C) Not later than 1 year after the rules
prescribed under subparagraph (A) take effect,
and every 2 vears thereafter, the Judical Con-
ference shall submit to Congress a report on
the adequacy of those rules to protect privacy

and security.”.

Passed the House of Representatives Oectober 7,
2003.

Attest

Clerk

+HR 1303 EH
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University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone. 212-636-6855

Philip Reed Professor of Law e-mail:dcapra@law fordham edu
Fax- 212-636-6899

Memorandum To: Members of and Liaisons to the Standing Committee Subcommittee on the
E-Government Act

From: Dan Capra, L.cad Reporter

Re: Timeline for Enactiment of Rules Protecting Privacy of Court Filings

Date: January 20, 2004

The following is the projected timeline for enactment of National Rules protecting privacy
of court filings, as directed by section 205 of the E-Government Act. This timeline was reached by
the Subcommittee at 1ts meeting 1n Scottsdale on January 14, 2004,

Spring 2004— Advisory Committees on Crvil, Criminal, Bankruptcy and Appellate Rules
will each consider a rough draft of a privacy rule. These drafts will be derived from a template
prepared by Professor Capra. That template will be adapted by the respective Reporters to
accommodate issues particular to civil, criminal, bankruptcy or appellate practice. While the privacy
rules will proceed from a template, 1t 1s recognized that the privacy rules will not be 1dentical. For
example, it may be approprate for the Bankruptcy Rule simply to refer to the Civil Rule; and the
Appellate Rule may simply provide that whatever was protected below must be protected on appeal

Summer 2004- Reporters will confer on the results of the consideration of the rough drafts
by the respective Advisory Committees. Reporter will work out any issues that may be necessary
for an integrated approach to privacy

Fall, 2004— Advisory Commuttees will each consider a final draft of a privacy rule as
amended, if necessary, by the Reporters If possible, the Committees each will vote out a rule with
the recommendation that the Standing Committee release it for public comment. If more 1ssues or
concerns anse 1n any of the Advisory Commuttees, then a vote for public comment can be deferred
to the Spring 2005 meeting of that Committee.

January, 2005- If all Advisory Commuttees have recommended a privacy rule for public
comment, then each of those proposals will be submitted to the Standing Commuttee with the
recommendation that they be released for public comment 1n August, 2005.



Spring, 2005~ Final date for cach Advisory Commuitee to prepare a privacy rule for
submission for public comment.

June, 2005- Final date for submitting proposed privacy rules to the Standing Committee
with the recommendation that they be released for public comment,

August 2005- Proposed privacy rules released for public comment.

January/Early February 2005—Public hearings, if necessary. [It would seem most efficient
for the privacy rules to be released as a package Public hearings, 1f necessary, then could be held
on the entirety of the privacy package, rather than as individual commuttee proposals. In other words,
it would seem wasteful to have a separate public hearing for each Commuttee’s privacy rule, when
the goal is to provide an integrated approach to privacy.]

February 15, 2006~ Public comment period ends.

Spring 2006— Advisory Committees consider public comments. Each Advisory Commuttee
votes out a privacy rule with the recommendation that 1t be forwarded to the Judicial Conference

June 2006— Standing Commuttee approves each of the privacy rules and forwards the rules
to the Judicial Conference with the recommendation that they be approved and sent to the Supreme
Court

Summer, 2006 Judicial Conference approval of privacy rules

September 2006— Privacy rules referred to the Supreme Court.

May 2007— Supreme Court sends privacy rules to Congress

December 1, 2007- Effective date of national rules on privacy of court filings









MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER

RE: PRIVACY RULE TEMPLATE

DATE: AUGUST 16, 2004

The E-Government Act of 2002 requires the promulgation of rules to protect the privacy
of persons identified in court filings and to govern the availability of those documents when they
are filed electronically. The Act applies to all government agencies, but the rules promulgation
requirement obviously applies only to the courts. The E-Government Committee, chaired by the
Hon. Sidney Fitzwater (N.D. Tex.) met on two occasions to consider drafts of a template of a
privacy rule that could be adopted by the Advisory Committees. Prof. Dan Capra, the Reporter
to the Advisory Committee on the Rules of Evidence, served as the Reporter for the E-
Government Committee.

The E-Government Committee met most recently in June 2004, and the result of that
meeting is the Revised Privacy Template attached to this memorandum as Exhibit A (the
“template Rule”). Subdivision (a) of the Template Rule sets out the limitations on the disclosure
of certain information in the materials filed with the court. Disclosure of a person’s social
security number and date of birth are limited as are references to a minor's name and any
financial account numbers that might be included in the filings. The rule permits a party to file
an unredacted copy of the document under seal at the same time that they file a copy of the
document properly redacted as required by the rule. Consistent with recently-enacted legislation

to amend the E-Government Act, the rule provides in subdivision (c) that a party may file a



reference list for use in identifying the otherwise redacted items in a particular document.
Attached to this memo is a report on the amendment. The proposed rule also includes actions
that are exempt from the redaction requirements (see subdivision (d)) and includes a significant
restriction on electronic access to files in actions for benefits under the Social Security Act. The
Template Rule also provides that a party can waive the privacy protection of subdivision (a) of
the Rule by using his or her own personal identifier without redacting the relevant information.

The Template Rule also includes a provision in subdivision (f) that authorizes the court to
order a greater limit or restriction on “remote electronic access” by non-parties to the
electronically filed documents. The rule states that the court must be satisfied that the protection
of the information provided by subdivision (a) of the rule is insufficient before it orders
additional protection of the information under subdivision (f). The E-Government Committee is
especially interested in receiving the comments of the Advisory Commttees as to the propriety
of this subdivision of the rule. The subdivision arguably may be unnecessary because the courts
already have the power to seal records, and including this in the rule would simply create a
cottage industry in applications for such orders.

The Advisory Committee on Civil Rules is considering the Template Rule (as are the
Criminal and Appellate Rules Committees), and the expectation is that the rule as adopted by the
Advisory Committees will be as uniform as possible. In fact, the E-Government Act of 2002
includes such a directive, with the proviso that the uniformity be as great as is reasonably
practicable. To that end, Judges Small and Swain and I have been active participants in the work
of the E-Government Committee and have considered how to best incorporate the rule into the

Bankruptcy Rules. In keeping with the spirit of the E-Government Act and the directives of



Judge Fitzwater’s Committee, we suggest that the Bankruptcy Rules incorporate the Civil Rule
version of the Privacy Template Rule into the rules governing adversary proceedings and that the
rule be added to the list of rules that apply in contested matters under Rule 9014. There is a need
for one distinction between the Civil Rule and the Bankruptcy Rule. That is, the Civil Rule (we
assume) will include a limitation that only the initials of a minor’s name be included in the
document. This will create a problem if the minor is the debtor in the case. Since the rule would
apply only in adversary proceedings and contested matters, the limitation would not apply either
to a voluntary or involuntary petition. (Our recent amendment to Rule 1005, for example, calls
for the partial redaction of a debtor’s social security number but does not require the use of only a
minor’s initials on the petition. Official Forms 1 and 4, the voluntary and involuntary petitions,
likewise include the limit on the publication of the full social security number.) After
consideration, we believe that a minor debtor’s full name should be required on the petitions to
ensure that creditors are receiving appropriate notice in the case. Since the full name will be on
the petition, that name will appear again in the caption of the adversary proceedings and
contested matters in the case. We are therefore proposing a modification of that provision of the
Template Rule, to exempt the name of a minor who is the debtor from the redaction requirement
in adversary proceedings and contested matters.
RULE 70XX' Privacy in Court Filings.
1 Except as provided in this rule, Rule XX F. R. Civ. P. applies

2 in adversary proceedings. Subdivision (a)(2) of Rule XX F. R.

! The number will correspond to the number of the Civil Rule in the same manner as
other rules in Part VII of the Bankruptcy Rules.
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Civ. P. does not apply if the minor being identified is the debtor in
the case.
COMMITTEE NOTE

This rule makes Civil Rule XX applicable in adversary
proceedings with the exception of the limitation in that rule on the
publication of a minor’s name. Under the Civil Rule, only a
minor’s initials may be included in the filed document, and this
rule carries that limitation forward if the minor is not the debtor in
the case. If the debtor is a minor, the debtor’s full name will be
included on the petition (whether it be a voluntary or involuntary

petition) as well as on all of the filings in adversary proceedings
and contested matters. See Bankruptcy Rules 7010 and 9004(b).

RULE 9014 Contested Matters.
¥k k%

(c) APPLICATION OF PART VII RULES. Except as
otherwise provided in this rule, and unless the court directs
otherwise, the following rules shall apply: 7009, 7017, 7021, 7025,
7026, 7028-7037, 7041, 7042, 7052, 7054-7056, 7064, 7069,
70XX and 7071. The following subdivisions of Fed. R. Civ. P. 26,
as incorporated by Rule 7026, shall not apply in a contested matter
unless the court directs otherwise: 26(a)(1) (mandatory
disclosure), 26(a)(2) (disclosures regarding expert testimony) and
26(a)(3) (additional pre-trial disclosure), and 26(f) (mandatory
meeting before scheduling conference/discovery plan). An entity

that desires to perpetuate testimony may proceed in the same
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manner as provided in Rule 7027 for the taking of a deposition
before an adversary proceeding. The court may at any stage in a
particular matter direct that one or more of the other rules in Part
V1I shall apply. The court shall give the parties notice of any order
issued under this paragraph to afford them a reasonable opportunity
to comply with the procedures prescribed by the order.
COMMITTEE NOTE

The rule is amended to include Rule 70XX in the list of Part
VI rules that automatically apply in contested matters. That rule
largely incorporates Rule XX F. R. Civ. P. with the exception that

Rule XX s limitation on the use of a minor’s full name is made
inapplicable where the minor is the debtor in the case.
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INDICATIVE RULINGS: NEW RULE "62.1"

On March 14, 2000, Solicitor General Seth P. Waxman proposed to Judge Garwood, as chair
of'the Appellate Rules Advisory Committee, an amendment to the Appellate Rules. The amendment
would address a common procedure that at times is characterized as an "indicative ruling." The
problem arises when a notice of appeal has transterred junsdiction of a case to the court of appeals.
A party may seek to raise a question that is properly addressed to the district court -— a common
example is a motion to vacate the judgment under Civil Rule 60(b). As arough statement, the most
workable present approach 1s that the district court has jurisdiction to deny the motion but lacks
jurisdiction to grant the motion. If persuaded that relief is appropriate, the district court can indicate
that it is inclined to grant reliefif the court of appeals should remand the action for that purpose. The
court of appeals can then decide whether to return the case to the district court. This procedure,
however, 18 not securely entrenched; different approaches are taken. See 11 Wrnight, Miller & Kane,
Federal Practice & Procedure: Civil 2d, § 2873 Additional detail 1s provided in Solicitor General
Waxman’s letter.

The proposal to adopt a court rule was made for several reasons. First, differences remain
among the circuits. A uniform national procedure seems desirable. Second, experience shows "that
the existence of the indicative ruling procedure 1s generally known only by court personnel and
attorneys with special expertise in the courts of appeals." Third, the Supreme Court’s ruling that a
court of appeals need not vacate a district court judgment when an appeal 1s mooted by settlement
creates a new need for advice from the district court. The parties to an appeal may be able to settle
only 1f they can persuade the district court to vacate the judgment: providing a procedure for an
indication by the distnict court will lead to settlement of more "cases on the docket of the appellate
courts."

The proposal was limited to civil actions because "post-judgment motion practice in criminal
cases does not pose a problem and ts not used nearly as often as in civil matters.”

The Appellate Rules Committee considered this proposal in April 2000 and April 2001.
Judge Garwood reported that although committee members "seemed to have a variety of views on
the merits of the proposal and on the drafing of the proposed rule," "the committee concluded
unamimously” that any rule should be included in the Civil Rules, not the Appellate Rules. Reliance
on the Civil Rules makes sense because the court of appeals plays only a minor role 1 the process.
The first line of action 18 11 the district court. The court of appeals becomes nvolved only if the
district court indicates a desire to grant relief, and then "a routine motion to remand is made 1n the
appellate court.”

If a civil rule is to be adopted, it should be tailored to the transfer of junsdiction effected by
an appeal. There is no apparent reason to limit existing district-court freedoms to act pending
appeal. An interlocutory injunction appeal, for example, does not oust district-court jurisdiction to
carry on many proceedings, including entry of judgment on the merits. Section 1292(b) and Civil
Rule 23(f) expressly address stays of district-court proceedings. Collateral-order appeals present
special questions: immunity appeals, for example, are designed to protect against the burdens of trial
and even pretrial proceedings, while a security appeal may have quite difterent consequences. [t
does not seem desirable, however, to limit any new rule to appeals from "final" judgments

The following draft 1s simply a sketch to 1llustrate the form a rule might take. It 1s described
as Rule 62.1, bninging 1t wathin Civil Rules Part VII (Judgments) An alternative might be to
resurrect the appeals numbers beginning with Rule 74.

Civil Rules October 2004 Agenda: October 7
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RULE 62.1 INDICATIVE RULINGS

(a) A district court may entertain an otherwise timely motion to alter, amend, or vacate a judgment
that 1s pending on appeal [and that cannot be altered, amended, or vacated without
permission of the appellate court] and

(1) deny the motion, or

(2) indicate that it would grant the motion if the appellate court should remand for that
purpose.

(b) A party who makes a motion under (a) must notify the clerk of the appellate court when the
motion is filed and when the district court rules on the motion.

(¢) If the district court indicates that it would grant a motion under (a)(2), a party may move the
appeltlate court to remand the action to the district court. The appellate court has discretion
whether to remand.

(d) This rule does not apply to relief sought under Federal Rule of Appellate Procedure 8, nor to
proceedings under 28 U.S.C. §§ 2241, 2254, and 2255.

Committee Note

[The Committee Note should make clear that subdivision (a) does not address a judgment
that the district court can change or supersede without appellate permission. It seems likely that the
rule text should include some version of the concept included 1n brackets.

[Subdivision (c¢) calls for remand of the action. [t might be better to retain jurisdiction of the
appeal, with a limited remand for the purpose of ruling on the motion in the district court. Much
would depend on the nature of the relief indicated by the district court. If there 1s to be a new tnal,
outright remand makes sense. Ifthe judgment 1s to be amended and re-entered, retained jurisdiction
may make better sense. ]

Civil Rules October 2004 Agenda: October 7
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UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
Chambers of 903 San Jacinto Boulevard
WILL GARWOOD . Austin, Texas 78701
Circuit Judge 512/916-5113
May 14, 2001

The Honorable David F. Levi
United States District Court for
the Eastem District of Califormia
501 I Street -—— 14th Floor
Sacramento, CA 95814

Dear Judge Levi:

Last year, the Department of Justice asked the Advisory Committee on Appellate Rules
to amend the Federal Rules of Appellate Procedure (“FRAP™) to explicitly authorize the use of a
procedure known as an “indicative ruling." A copy of Solicitor General Waxman®s March 14,
2000 letter to me is enclosed. The letter describes the indicative rling procedutre at some length.

The Appellate Rules Committee discussed this proposal at both its April 2000 and April
2001 meetings. The members of the Committes seemed to have a variety of views on the merits
of the proposal and on the drafting of the proposed rule and Committee Note submaitted by the
Department of Justice. However, the Committee concluded unanimously that if the rules of
practice and procedure are to be amended to include provisions authorizing and regulating
indicative rulings, those provisions should be located in the Federal Rules of Civil Procedure
(“FRCP"), and not in FRAP.

The preposed rule would authorize parties to file post-judgment motions found in the
FRCP (not in FRAP) in the district court (not in the appellate court) and would authorize the
district court (not the appellate court) to issus a particular type of ruling, The appellate court has
almost no involvement in the indicative ruling procedure unless and until the district court
indicates that it would grant the post-judgment motion, in which case a routine motion to remand
is made in the appellate court. At bottom, the proposcd rule on indicative rulings is a rule that
would govern a district court’s consideration of post-judgment motions listed in the FRCP; as
such, the proposed rule belongs in the FRCP, This point is reinforced by the fact that Rule 33 of
the Federal Rules of Criminal Procedure, the closest existing analog to the proposed rule on
indicative rulings, is found in the criminal rules, not in the appellate rules.
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For these reasons, our Committee has decided to leave this proposal in the good hands of
your Committee. Please don’t hesitate to contact me if you have any questions. I look forward
to seeing you in Philadelphia in June.

Smcerely,

// 4}/ /b‘-"—‘"‘""

lll Garwood

Enclosure

cc:  Dean Patrick J. Schiltz (w/o enc.)
Prof. Edward H. Cooper (w/ enc.)
Mr. Douglas Letter (w/o enc.)
Mr- Inhn ¥ Rebiei (w/~ enc.)
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. U.S. Department of Justice

Office of the Solicitor General

The Solicitor General Washington, D.C. 20530

March 14, 2000

The Honorable William L. Garwood
United States Court of Appeals
for the Fifth Circuit
903 San Jacinto Boulevard
" Austin, Texas 78701

Re: Proposed Amendment to FRAP to Establish a New Rule
Governing "Indicative Rulings" by District Courts

Dear Judge Garwood:

The Department of Justice proposes creation of a new provisilon in the Federal
Rules of Appellate Procedure (FRAP) to cover the use of 4 procedure commonly
referred to in civil cases by the courts of appeals as seeking an "indicative ruling." An
indicative ruling procedure allows a district court that has lost jurisdiction over a matter
due to the filing of a notice of appeal to notify the conrt of appeals how it would rule on -
. @ motjon if it still had jurisdiction. If the district court would grant the motion, the
court of appeals can then remand the matter for entry of a new order. The indicative
ruling is commonly used in the context of a motion that would be filed under Federal
Rule of Civil Procedure 60(b), but it can also be used in an interlocutory appeal when
the district court's ruling is needed on the specific issue appealed.

We are.suggesting a new provision in the FRAP to cover this indicative ruling
procedure for civil cases because it is widely employed by the Circuits on the basis of
- case law, but is nowhere mentioned in the federal civil or appellate rules. There is no
relevant rule in the FRAP. FRCP 60(a) provides that a district court may grant relief
from a "cletical mistake" while an appeal is pending "with leave of the appellate
court.” But the civil rules mention no other situations and do not explain the
procedure to be used. K '
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A federal rule is warranted because our experience in dealing with many counsel
in appellate civil cases over the years has revealed that the existence of the indicative
ruling procedure is generally known only by court personnel and attorneys with special
expertise in the courts of appeals. In addition, the Circuits use somewhat differing
procedures, although there appears to be no good reason for local variation.

The indicative ruling procedure is discussed in Smith v, Pollin, 194 F.2d 349
(D.C. Cir. 1952), and is currently used by nearly every Circuit.'! Upder this
procedurs, "when an appellant in a civil case wishes to make a motion for 2 new trial
on the ground of newly discovered evidence while his appeal is still pending, the proper
procedure is for him to file his motion in the District Court. If that court indicates that
it will grant the motion, the appeliant should then make a motion in [the proper court of
appeals] for a remand of the case in order that the District Court may grant the motion
for new trial.” The Circuits that follow this procedure appear to accept that a district
court has some form of jurisdiction to allow it to deny a post-judgment motion, even
though an appeal is pending, but not to grant such 2 motion. The Ninth Circuit,
however, maintains that the district court has no jurisdiction to entertain a Rule 60(b)
motion, and therefore requires a remand from the court of appeals before a district
court can even deny such a motion.

By contrast, the Second Circuit has on some occasions used a different
procedure. For example, in Haitian Centers Council, Inc. v. Sale, Acting
Commissioner, INS, No. 93-6216 (Oct. 26, 1993), the court declined to use the
indicative ruling procedure and instead dismissed the appeal without prejudice for 60 -
days. The Second Circuit then reinstated the case in the court of appeals afier the
district court had ruled on the relevant motion. We have found this procedure to be
commonly used in the Second Circuit.

I See Commonwealth of Puerto Rico v. SS Zoe Colocotroni, 601 F. 2d 39 (1st Cir.

1979); Toliver v. Sullivan, 957 F. 2d 47 (2nd Cir. 1992); United States v. Accounts Nos,
3034504504 & 144-07143, 971 F.2d 974 (3d Cix. 1992); Fobian v. Storage Tech. Corp., 164
F.3d 887 (4th Cir. 1999); Travelers Ins. Co. v. Liljeberg Enterprises, Inc,, 38 F.3d 1404, (5th
Cir. 1994); Detson v. Schweiker, 788 F. 2d 372 (6th Cir. 1986); Brown v. United _States, 976
F. 2d 1104 (7th Cixr. 1992); Pioneer Insurance v. Gelt, 558 F.2d 1303 (8th Cir. 1977); Aldrich

Enterprises, Inc, v. United States, 938 F. 2d 1134 (10th Cir. 1991).
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Originally, the Circuits used the indicative ruling procedure solely or principally
for parties who wished to move for a new trial based on newly-discovered evidence. In
other circumstances, however, this procedure has been deemed applicable - for
example, when new methodologies or procedures change the impact of evidence used
below; when the law has changed subsequent to judgment; when settlement negotiations
are contingent on the district court's judgment being vacated; or when there is an
interlocutory appeal and the district court's ruling is needed on a matter relating to the
issues on appeal.

Indicative rulings are procedurally superior to other possible methods of
bandling these situations. The district court, being familiar with the case, is often in
the best position to evaluate 2 motion's merits quickly. If a motion should clearly not
be granted, the district court will usually recognize that fact faster than the appellate
court. If the motion has possible merit, there is no need for the appellate court to have
discovered that first. Most importantly, an early indication of the district court's view
can avoid a pointless remand in those cases where the trial court would deny the
motion.

In addition, indicative rulings have become critical in modern setflement
negotiations, following the Supreme Court’s ruling in U.S, Bancorp Mortgage Co. v.
Bonner Mall Partnership, 513 U.S. 18 (1994), for cases that are on appeal. In that
opinion, the Supreme Court ruled that, in most circumstances, a court of appeals need
not vacate the decision of a district court if an appeal becomes moot through a
settlement. The Court made clear, however, that the district court remains free to
vacate jts own judgment pursuant to Fed. R. Civ. P. 60(b). See 513 U.S. at 29.
Vacatur of a district court ruling is ofien a key element in a negotiated settiement. The
indicative ruling procedure can be used effectively to determine if a district court would
be willing to vacate its judgment as part of an overall settlement of a case. If the
district court indicates a willingness to issue such an order, more cases on the docket of
the appellate courts can be settled and dismissed without taking up scarce appellate
judicial resources.

A formal amendment to the FRAP is warranted for several reasons. While the
indicative ruling procedure is commonly used, its inclusion in the federal mules would
ensure that all practitioners are aware of it. In addition, while nearly every Circuit
currenily employs this procedure, courts have used other mechanisms to achjeve the
same end. By making our recommended change to the FRAP, the courts would have



The Honorable William L. Garwood
March 14, 2000 '
Page 4

one standardized procedure to rely on under these circumstances, which would promote
efficiency, consistency, and predictability in judicial proceedings.

Therefore, we propose a new rule, and suggest that it be located after current
FRAP 4. At this point, it appears appropriate to provide for this procedure only in
civil cases; our understanding is that post-judgment motion practice in criminal cases
does not pose a problem and is not used nearly as often as in civil matters. In addition,
Federal Rule of Criminal Procedure 33 already states that, if an appeal is pending, a
district court may grant a new triat in a criminal case "based on the ground of newly
discovered evidence,” "only on remand of the case.” Because our proposal does not
apply to criminal cases, we also make clear that it does not apply to cases under 28
U.S.C. §§ 2241, 2254, and 2255, which are technically civil in nature but are linked to
criminal matters. In addition, FRAP 4 does not apply to appeals from the Tax Court
(see FRAP 14), but we make clear in the explanatory note that the courts of appeals are
free to use this same procedure in Tax Court cases.

We suggest a new FRAP 4.1, to read as follows:

"Rule 4.1. Indicative Rulings. When a party to an appeal in a civil case
seeks post-judgment relief in district court that is precluded by the pendency of
an appeal, the party may seek an indicative ruling from the district court that
heard the case. A party may seek an indicative ruling by filing a motion in
district court setting forth the basis for the relief requested, and stating that an
indicative ruling appears to be necessary because an appeal is pending and the
district court lacks jurisdiction to grant the relief absent a remand. The movant
must notify the clerk of the court of appeals that a motion requesting an
indicative ruling has been filed in the district court, and must notify the clerk of
any disposition of that motion. If the district court indicates in an order that it
would grant the relief requested in the event of a remand, the movant may seek a
remand to the district court for that purpose. Nothing in this rule governs relief
sought under FRAP 8, and it does not apply to matters under 28 U.S.C. §§
2241, 2254, and 2255."

We also propose the following as an Advisory Committee Note:

"This rule is designed to make known, and to make uniform, a procedure
commonly used by the courts of appeals in civil cases for obtaining ‘indicative
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rulings’ by the district courts when an appeal is pending. (The problem arises
because a district court loses jurisdiction over a judgment when an appeal is
filed.) The D.C. Circuit described this procedure in Smith v. Pollin, 194 F.2d
349 (D.C. Cir. 1952), as follows:

When an appellant in a civil case wishes to make a motion for a new trial
on the ground of newly discovered evidence while his appeal is still
pending, the proper procedure is for him to file his motion in the District
Court. If that court indicates that it will grant the motion, the appellant
shouid then make a motion in [the proper court of appeals] for a remand
of the case in order that the District Court may grant the motion for new
u.ial. n

Nearly all of the Circuits have adopted this procedure in their case law; they
appear to accept that a district court has some form of jurisdiction that allows it
to deny a post-judgment motion, even though an appeal is pending, but not to
grant such a motion. Accordingly, a uniform procedure is needed so that a
district court may notify the parties and the court of appeals that it would grant
or seriously entertain a post-judgment motion, and that a remand from the
appellate court is thus warranted for that purpose. This procedure is currently
used by the courts of appeals in a variety of situations other than simply seeking
a new trial based on recently discovered evidence: new methodologies or other
procedures change the impact of evidence used below; there has been a post-
judgment change in the law; settlement negotiations are contingent on a decision
that the district court's judgment be vacated, see U.S. co age Co. v.
Boumner Mall Partnership, 513 U.S. 18, 29 (1994); or there is an interlocutory
appeal and the district court's ruling is needed on a matter relating to the issue
on appeal. Thus, the indicative ruling procedure should be used in appropriate

* circumstances for filing post-judgment motions. in civil cases, such as under

FRCP 60(b), and may also be used when an interlocutory appeal is pending.

The procedure provided by this Rule 4.1 will not be necessary or appropriate, of
course, where the movant seeks relief pending appeal under Rule 8 FRAP {ie.,
a stay or injunction pending appeal) or seeks other relief in aid of the appeal,
since such relief is available in the district court without a remand even after the
notice of appeal is filed. Moreover, nothing in this rule would foreclose a
district court from exercising any authority it retains during the pendency of an
interlocutory appeal. There does not appear to be a need for this procedure in
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criminal cases, and FRCrP 33 already provides that a district court may grant a
new trial in a criminal case “based on the ground of newly discovered evidence,’
‘only on remand of the case.” Because this new rule does not apply to crirninal
cases, it also does not apply to cases under 28 U.S.C. §§ 2241, 2254, and 2255
which are technically civil in pature but are linked to criminal matters. In
addition, although Rule 4 does not apply to appeals from the Tax Court, the
courts of appeals are free to use this same procedure in Tax Court cases.”

¥

Thus, I am submitting this rnatter to you for consideration by the full FRAP

Advisory Committee.
Sincergely, W
Seth P. Waxman W/\)

cc:  Professor Patrick J. Schiltz
University of Notre Dame
325 Law School
Notre Dame, Indiana 46556






Minutes of Spring 2001 Meeting of
Advisory Committee on Appellate Rules
April 11, 2001
New Orleans, Louisiana

I. Introductions

Judge Will Garwood called the meeting of the Advisory Committee on Appellate Rules
to order on Wednesday, April 11, 2001, at 8:35 a.m. at the Hotel Inter-Continental in New
Orleans, Louisiana. The following Advisory Committee members were present: Judge Diana
Gribbon Motz, Judge Samuel A. Alito, Jr., Chief Justice Richard C. Howe, Mr. W. Thomas
McGough, Jr., Mr. Sanford Svetcov, and Mr. John G. Roberts, Jr. Mr. Douglas Letter, Appellate
Litigation Counsel, Civil Division, U.S. Department of Justice, was present representing the
Acting Solicitor General. Also present were Judge Anthony J. Scirica, Chair of the Standing
Committee; Judge J. Garvan Murtha, the liaison from the Standing Committee; Prof. Edward H.
Cooper, Reporter to the Advisory Committee on Civil Rules; Mr. Charles R. “Fritz” Fulbruge
III, the liaison from the appellate clerks; Mr. Peter G. McCabe and Mr. John K., Rabiej from the
Administrative Office; Ms. Marie C. Leary from the Federal Judicial Center; and former
Advisory Committee members Chief Justice Pascal F. Calogero, Jr., and Mr. John Charles
Thomas.

Judge Garwood introduced Chief Justice Howe and Mr. Roberts, who replaced Chief
Justice Calogero and Mr. Thomas, respectively, as members of this Committee. Judge Garwood
thanked Chief Justice Calogero and Mr. Thomas for their devoted service to this Committee and
presented both with certificates of appreciation. Judge Garwood also introduced J udge Murtha,
who replaced Judge Phyllis A. Kravitch as the liaison from the Standing Committee. Finally,
Judge Garwood welcomed Judge Scirica from the Standing Committee and Prof, Cooper from
the Civil Rules Committee.

IL Approval of Minutes of April 2000 Meeting

The minutes of the April 2000 meeting were approved.

IIl.  Report on June 2000 and January 2001 Meetings of Standing Committee

Judge Garwood asked the Reporter to describe the Standing Committee’s most recent
meetings.

The Reporter said that, at its June 2000 meeting, the Standing Committee approved for

publication all of the rules forwarded by this Committee — including the proposed amendments
to Rules 4(a)(7), 5(c), 21(d), and 26.1, as well as the electronic service package — with one
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D. Item No. 00-04 (FRAP 4.1 — indicative rulings)

The Department of Justice has proposed that FRAP be amended to authorize a procedure
— commionly referred to as an “indicative ruling” — that is permitted under the common law of
most of the courts of appeals. The need for an indicative ruling most often arises in the
following situation: A district court enters judgment. A party files a notice of appeal.
Sometime later, that party — or another party — files a motion under FRCP 60(b) for relief from
the judgment. At that point, the district court cannot grant the FRCP 60(b) motion, as it no
longer has jurisdiction over the case. The party can ask the court of appeals to remand the case
to the district court, but that would be a waste of everyone’s time if the district court will not
grant the FRCP 60(b) motion.

Under the indicative ruling procedure, the party files its FRCP 60(b) motion in the
district court. The district court then issues an “indicative ruling” — that is, a memorandum in
which the district court indicates how it would rule on the FRCP 60(b) motion if it had
jurisdiction. If the district court indicates that it would grant the motion, the court of appeals
remands the case.

The Justice Department’s proposal was discussed at some length at this Committee’s
April 2000 meeting. At that time, members raised several concerns. Some members objected to
the exclusion of proceedings under 28 U.S.C. §§ 2241, 2254, and 2255 from the rule. Other
members expressed confusion over how the rule would operate in the case of interlocutory
appeals. Stll other members questioned the need for rulemaking on this subject or expressed
concern about particular language in the Committee Note. The Justice Department agreed to
give the matter further study.

Mr. Letter reported that the Justice Department continued to believe that habeas
proceedings should be excluded from the rule, but did not feel strongly about it. Likewise, the
Department was willing to drop any reference to interlocutory proceedings from the rule or
Committee Note.

After further Committee discussion, the Reporter suggested that any rule on indicative
rulings should be placed in the FRCP, not in FRAP. Placement in the FRCP would be more
logical; after all, the rule authorizes parties to file the post-judgment motions authorized by the
FRCP in the district court and authorizes the district court to issue a particular type of ruling.
The appellate court has no real involvement in the indicative ruling procedure unless and until
the district court indicates that it would grant the post-judgment motion, in which case a routine
motion to remand is made in the appellate court. The rule on indicative rulings is a rule
governing a district court’s consideration of post-judgment motions listed in the FRCP; as such,
it belongs in the FRCP. This point is reinforced by the fact that FRCrP 33, the closest existing
analog to the proposed rule on indicative rulings, is found in the criminal rules, not in the
appellate rules.
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Several members agreed with the Reporter. A member moved that the proposal of the
Justice Department on indicative rulings be referred to the Civil Rules Committee and removed
from the study agenda of this Committee. The motion was seconded. The motion carried
(unanimously).

E. Item No. 00-05 (FRAP 3 — notice of appeal of corporation unsigned by
attorney)

At the request of Judge Motz, this Committee placed on its study agenda the question
whether Rule 3 should be amended to specifically address the situation in which a notice of
appeal is filed on behalf of a corporation, but, rather than being signed by an attorney, the notice
is signed by one of the corporation’s officers. To date, there is only one decision on this issue.
See Bigelow v. Brady (In re Bigelow), 179 F.3d 1164 (9th Cir. 1999). However, the issue is
pending before the Fourth Circuit, so the possibility of a future conflict exists.

Judge Motz asked that further discussion of this matter be postponed. She stated that the
Fourth Circuit had not yet issued its decision on this issue. The Reporter said that it 1s likely that
the panel is holding the case in anticipation of the Supreme Court’s decision in Becker v.
Montgomery, which is scheduled for argument on April 16. In Becker, the Sixth Circuit held
that it was required to dismiss an appeal because the pro se appellant failed to sign the notice of

appeal.

By consensus, the Committee agreed to postpone further discussion of this matter until jts
. fall 2001 meeting.

F. Items Awaiting Initial Discussion

1. Item No. 00-06 (FRAP 4(b)}(4) — failure of clerk to file notice of
appeal)

Judge Easterbrook forwarded to this Committee a copy of his opinion for the Seventh
Circuit in United States v. Hirsch, 207 F.3d 928 (7th Cir. 2000}, and asked this Committee to
consider amending Rule 4(b)(4) to address the failure of a district clerk to file 2 notice of appeal
in & criminal case when requested by a defendant under FRCrP 32(c)(5).

The Reporter suggested that this matter be removed from this Committee’s study agenda.
Judge Easterbrook himself said in Hirsch that the situation that he wishes Rule 4(b)(4) to address
“is rare and may be unique,” given that he was “unable to find any other case in which judges
have had to ponder how to proceed when the clerk does not carry out that mechanical step
Moreover, Hirsch itself was not such a case. The transcript made clear that the defendant in
Hirsch had not, in fact, asked the clerk to file a notice of appeal on his behalf, Until this
situation actually arises, this would not be a fruitful subject of rulemaking.
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RULE 48: POLLING THE JURY

The question of jury polling practices was raised at the June Standing Commuttee meeting.
The suggestion was that the Civil Rules might consider addition of a polling provision similar to
Criminal Rule 31(d). Drawing from Style Rule 48, the rule mmght look like this:

Rule 48. Number of Jurors; Verdict; Polling.

(a) Number of Jurors. A jury must have no fewer than 6 and no more than 12 members, and each
juror must participate in the verdict unless excused under Rule 47(c).

(b) Verdict. Unless the parties stipulate otherwise, the verdict must be unanimous and must be
returned by a jury of at least 6 members.

(¢) Polling. After a verdict is returned but before the jury 1s discharged. the court must on a party’s
request, or may on its own. poll the jurors individually. If the poll reveals a lack of

unanimity, the court may direct the jury to deliberate further or may declare a mistrial and
discharge the jury.

On informal inquiry, the Council of the ABA Litigation Section indicated that this approach
seems desirable. They seem to prefer this version of new subdivision (c), taken verbatim from
Crimunal Rule 31(d), which requires a poll only on a party’s request. There was some brief but
inconclusive discussion of the possibility that a provision might be added to allow the trial judge to
conduct the polling "in private.”

The question whether to add a polling provision seems direct enough. [f the question 1s
pursued further, there 1s likely to be some pressure te adopt the language of Criminal Rule 31(d), as
set out above. But there may be some reason to distinguish between the civil and cniminal rules.
Civil Rule 49(b) addresses verdicts that include answers to questions that are inconsistent among
themselves or inconsistent with the general verdict. When that happens, the court is to "direct the
jury to further consider its answers and verdict, or order a new trial." "Deliberate further” seems a
good substitute for "further consider its verdict" because the problem is likely to be lack of
unanimity But "order a new trial” may be better than "declare a mistrial and discharge the jury"” for
purposes of a civil rule.

The question is whether to add this matter to the agenda for further work.

Civil Rules October 2004 Agenda® October 7



Future Projects
page -2-

RULE 30(B)(6): DEPOSITIONS AS INTERROGATORIES

The Commuttee on Federal Procedure of the Commercial and Federal Litigation Section of
the New Y ork State Bar Association has provided a report on practice under Civil Rule 30(b)(6), 04-
CV-B. The report offers many suggestions to correct what are seen as growing misuses of Rule
30(b)(6) depositions, but only one specific amendment

The proposed amendment grows from conceins that a Rule 30(b)(6) deposition may be used
11 various ways to extend beyond fact discovery. A first concern arises from a broad perception that
once an organization has been designated as deponent on a described subject and has provided a
witness to testify on its behalf, the witness may be asked to take litigation positions that will bind
the organization. One example amongmany: The witness 1s shown conflicting deposition testimony
of three other witnesses, and asked to state which version the corporation adopts A second concern
1s that the organization’s duty to prepare the witness to testify to "matters known or reasonably
available to the organization" will invade work product. Counsel may be forced to investigate to find
matter reasonably available to the organization, and then prepare the witness. The preparation may
include protectible work product, creating practical difficulties in protecting the work product "on
the wing" when the witness is deposed.

The amendment would address these problems by foreclosing use of a Rule 30(b)(6)
deposition to inquire into legal issues. One word would be added: The witness "shall testify as to
factual matters known or reasonably available to the organization.”

The many practice suggestions involve at least some matters that could be addressed in rule
language. Perhaps the clearest illustration is the suggestion that Rule 30 should be interpreted to
apply the presumptive 7-hour limit on a deposttion cumulatively to all witnesses designated to testify
on behalf of an organization, treating all witnesses together as a single deposition.

Other issues are discussed but without recommendation. One set of 1ssues that may prove
particularly knotty on closer examination involves the use of the deposition as an "admission" when
the organization is a party.

The overall feel of the report suggests a familiar set of dilemmas. In part, there 1s a feeling
that Rule 30(b)(6) depositions may be coming to be used as a substitute for Rule 33 interrogatories,
perhaps in the hope that 1t will prove easier to provoke unguarded statements at deposition. In part,
there are illustrations of specific decisions that seem 1ll-advised. The challenge for rulemaking is
to determine several things: How frequent and severe are the arguable misuses? Is this set of 1ssues
something more than an illustration of the proposition that we should not attempt to amend the rules
whenever some courts seem to be getting 1t wrong? Can a way be found to draft amendments that
will do more good than harm?

The report 1s lengthy and will be included 1n a future agenda when the questions seem more
ready for deliberation. The topic 1s raised now only to provoke reactions — at the meeting or over
the next several weeks — on the place these issues should command on the agenda. Ifthe problems
seem worthy of advancing to the near-term agenda, they may benefit from preliminary study by a
Discovery Subcommuttee.

Civil Rules October 2004 Agenda: October 7
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ALL-RULES: TIME DEADLINES

The rules for counting time are almost constantly before the commaittee. Practicing lawyers
want and deserve rules that are clear beyond any possible ambiguity. (Unless, perhaps, a particular
situation spurs a desire for creative ambiguity.) Every time an effort is made to substitute precise
expression for a less clear expression, comments suggest a deeper problem The methods for
counting time remain complex, particularly for periods less than eleven days. More generally, the
actual time penods allowed by vartous rules need to be rethought.

Facing these concerns, an informal understanding has been reached that the several advisory
committees, coordinating through the Standing Committee, should attempt to devise uniform
methods for counting time. Rather than measure time as Rule 6 does, it may prove desirable to
express time periods 1n terms of "calendar days,” or perhaps "court days," or even "business days.”
Substituting periods measured 1in weeks rather than days also is possible. Adoption of the same
method for Appellate, Bankruptcy, Civil, and Criminal Rules would improve the hives of lawyers
enormously and also simplify the business of the courts.

Along with adopting a common method, thought must be given to the proper periods to
allow. Some present provisions seem nearly ludicrous A motion for summary judgment need be
served only 10 days before the time fixed for the hearing; opposing affidavits may be served (mailed)
"prior to the day of the hearing." Whether as part of a general tume project or as part of a particular
Rule 56 project, those provisions need to be fixed Many provisions may be more nearly sensible.

The task of reconsidering the actual periods allowed could become complicated. The
competing needs for expedition and adequate opportunity to prepare may be balanced in the abstract,
but abstract calculation may be removed from reality. And reality may shift — as we move into an
era of electronic filing and service, workable time periods may be affected. Modern methods of
generating tnal transcripts might affect the time for post-trial motions. Electronic discovery might
affect the presumptive times to respond to Rule 33 interrogatories, Rule 34 document requests, or
Rule 36 requests to admit. Getting a firm grasp on the best practical time periods will require
tmaginative work.

It also may be appropnate to reconsider the "jurisdictional” character of some time peniods.
A trial judge lacks authority to extend the Rule 59 time to move for a new tnal. Is 1t possible to
create some escape, or is the likely price too high? (This example illustrates the need for substantive
integration of the various rules sets; Rule 59 time limits are integrated with Appellate Rule 4.)

There may never be an 1deal occasion for all advisory committees to take on these questions.
But 1n considering the long-range agenda, planning should begin now, recognizing that this project
will consume large amounts of commttee time once launched.

Civil Rules October 2004 Agenda: October 7
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EVIDENCE-CIVIL RULES JOINT PROJECT TO END DUPLICATION

The Style Project has renewed long-simmering questions about the integration of the Civil
Rules with the Evidence Rules. The Civil Rules continue to include evidence provisions that predate
the Evidence Rules. Rule 32 is the central example, along with Rules 43, 44, and 44.1. Rule 80(c)
1S a more obscure example.

The Civil Rules evidence provisions may duplicate, contradict, or supplement the Evidence
Rules. Whatever the outcome, 1t is desirable to consider all of these relationships. The eventual
answer might be that all evidence provisions should be set out in the Evidence Rules, amending the
Ewvidence Rules to pick up the better answer 1f a Civil Rule that contradicts or supplements an
Evidence Rule is indeed better. Or it may be that there 1s room to keep a few evidence-like
provisions 1n the Civil Rules. The Rule 43(a) provision for taking testimony 1n open court, for
example, may be valuable as a continuing rejection of abandoned modes of tnal.

The ntegration project thus will not be as simple as stripping all vestiges of evidence
provisions from the Civil Rules. The project, moreover, seems to come to mind in the course of such
internal undertakings as the Style Project. There 1s no evidence of great distress in the bench or bar.
But the project is a worthy one that deserves a place on the agenda. The question, as with the time-
counting project, 1s one of commttee capacity and priorities.

Cuvil Rules October 2004 Agenda: October 7
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Agenda Report

Subjects continually accumulate on the agenda There is not time to address all of them in
depth At irregular intervals 1t proves useful to nommate subjects that might be removed from the
agenda for lack of interest sufficient to predict eventual consideration. Next winter, well betore the
spring meeting, an agenda report will be circulated to identify subjects that will be removed from
the agenda unless a committee member requests consideration by the full commuttee.

Civil Rules October 2004 Agenda: October 7






